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STEPHANIE L. BURNS, ESQ.

From the Editor-in-Chief

Welcome to the Winter 2021 edition of the Westchester Bar Journal. 
COVID-19 and its variants continue to challenge our community—locally, 
on the state level, nationally and internationally. Attorneys have had to adapt 
to and become adept at using video conferencing for court conferences, depo-
sitions, client meetings, continuing legal education programs, and social net-
working events. Many work environments are struggling to balance remote 
and in-office work options. 

Despite these professional challenges and those we all face in our home 
lives, I am grateful to those members of our Association who have provided 
scholarly articles that offer invaluable insights and practice pointers on an 
array of topics, which include decisions of interest from our state courts with 
respect to estate litigation, the new Power of Attorney form utilized in New 
York State, recent decisions regarding the right of sepulcher (if as I did, you 
are asking what is the right of sepulcher? Turn to page 25 to find out.), the 
new rules for summary judgment motions in New York courts, the ability 
of students with disabilities to choose the public school they will attend, the 
impact of chronic regional pain syndrome on personal injury litigation and 
attorney conflicts of interest in criminal proceedings. I commend all of our 
authors for taking the time to advance our profession by sharing their knowl-
edge and insights on these topics with our legal community. 

I hope you find these articles as illuminating and compelling as I did. 
If so, I hope you will consider contributing an article to the next edition 
of the Westchester Bar Journal. Inquiries and submissions should be sent to 
editor@wcbany.org. 
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In closing, I must acknowledge and thank the President-Elect of our 
Association, Dolores Gebhardt, Esq. and Suzanne E. Volpe, Esq., for their 
conscientious, meticulous and diligent services as Associate Editors for this 
edition of the Westchester Bar Journal. I also express my gratitude to Mary 
Ellen McCourt, who year after year, manages the design, layout and produc-
tion of this publication. Her dedication, skills, and experience enable the pub-
lication of this Bar Journal each year. I also thank Isabel Dichiara, Executive 
Director of the Westchester County Bar Association, who is instrumental in 
facilitating the production of this publication. 
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First and foremost, I would like to thank both the authors who have 
made submissions to this issue of the Westchester Bar Journal and the edito-
rial staff who have ensured the continued success of this important publi-
cation. While electronic search engines like Lexis Nexis and Westlaw have 
become central to the legal research process, many of our colleagues (in-
cluding myself ) still relish the opportunity to review written publications 
such as this Journal which provide updates to the law, insights into unique 
aspects of an area of practice and other personal perspectives on our profes-
sion that the authors offer to the readers. The Westchester County Bar As-
sociation is now celebrating its 125th Anniversary and this Journal, which 
has been published at least annually since 1956, is one of our Association’s 
most significant ongoing accomplishments that our membership should 
take great pride in. 

As an attorney, one of the things I have always enjoyed the most about 
our profession has been the opportunity to listen to clients, who are in 
distress, and to chart a course to find a solution for their problems. For me 
this process has customarily involved a review of the facts, followed by legal 
research, culminating in a writing where a review of the facts, applicable 
law, and legal strategy are set forth. In my own practice, I have routinely 
enjoyed not only finding the answers I was seeking through research but 
sharing my findings with other attorneys who were either working with me 
on the matter or who I thought would find the information useful in their 
own practice in the future. 

One of my fondest memories as an attorney will forever be sitting with 

HONORABLE  JAMES L. HYER

From the President
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one of my mentors, Irving Farber, discussing cases and watching him turn 
to his files filled with clippings of legal articles categorized by topic to find 
the answers to the problems we were reviewing. These meetings almost al-
ways resulted in progress in the case as we usually found something of use 
within those files. Thinking back on those meetings now, we owe so much 
to the authors who took the time to place their thoughts into writing for 
others to benefit from. Its amazing to me that an attorney who published an 
article can have a positive impact on an attorney and his clients even if that 
article was published years ago or thousands of miles away.

I firmly believe that this information sharing is vital to our profession 
as we have an ethical obligation to seek to elevate the profession through 
the education of our colleagues and that one of the most effective means of 
doing so is through the submission of articles to publications such as this. 
With the sharing of information to a handful of colleagues you may have 
an impact on the practice of those individual attorneys, but by publishing 
an article, you may very well have an impact on the profession. Accordingly, 
I again applaud those who have submitted articles to this Journal and call 
upon others in our membership to do so in the future. 
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Estate Litigation Tidbits 2021

BY GARY E. BASHIAN, ESQ. and ANDREW FRISENDA, ESQ. 

Matter of Varrone
72 Misc. 3d 1201(A), 146 N.Y.S.3d 921 (Table) 
N.Y.L.J. June 25, 2021, 2021 N.Y. Slip Op. 50562(U)  
(Surr. Ct. Queens Cty. June 17, 2021)
Surrogate Peter Kelly

Matter of Varrone addressed the all to commonly asked question in liti-
gated Surrogate’s Court matters as to what evidence is required to establish 
a decedent’s donative intent when a pre-death transfer of real property is 
challenged by an interested party. 

To that end, one of decedent’s sons, as Limited Administrator, contest-
ed the validity of a 2010 deed which transferred ownership of  certain real 
property to one of his siblings as a joint tenant with rights of survivorship, 
as well as a subsequent 2013 deed wherein decedent transferred her re-
maining interest in the same real property to the joint tenant/son, thereby 
making him the sole owner. 

As the Court noted, in situations such as these “…the donee of the 
zero-consideration transfers at issue bears the burden of proving an inter 
vivos gift from the decedent and is required to prove each of three elements 
by clear and convincing evidence: (1) an intent on the part of the donor to 
make a present transfer; (2) delivery of the gift—actual or constructive—to 
the donee sufficient to divest the donor of dominion and control over the 
property; and (3) acceptance on the part of the done [citations omitted].”1 
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Furthermore, “…the donor’s intention is paramount in determining 
whether a transaction constitutes a valid inter vivos gift [citation omitted]….
[as] the recording of the subject deeds, as has occurred here, gives rise to a 
presumption of delivery and acceptance [citations omitted].”2 

Moreover, “[t]o establish donative intent, respondent must demonstrate 
prima facie that the decedent intended to make an irrevocable present transfer 
of ownership. The test is whether the donor intended the gift to have no ef-
fect until after the maker’s death, or whether she intended it to transfer some 
present interest [citations omitted].”3

The Court also noted that “[n]o one factor or consideration is inde-
pendently determinative of donative intent [citation omitted]. Rather, courts 
will consider the totality of the evidence adduced, including the status and 
relationship of the parties, as well as oral and written expressions of a gift, in 
making a determination [citation omitted]. Additionally, the donor must be 
mentally capable of formulating the requisite intent to make a gift [citation 
omitted].”4

In support of establishing the validity of the gift, the donee submitted: 

1) “…copies of the subject deeds and accompanying instruments of trans-
fer…;”5

2)  the decedent’s Will, which was “…executed the same day as the deed 
creating a joint tenancy between the decedent and the respondent, also 
devises the subject real property to respondent and specifically, in more 
than one paragraph, disinherits the decedent’s other children;”6 

3)  the testimony of Decedent’s attorney wherein he confirmed “…that he 
prepared the deeds and accompanying transfer documents at decedent’s 
behest; that he discussed the transactions with the decedent; that he per-
sonally supervised their execution on the days in question;…that he ar-
ranged for the deeds’ recording….[and] that decedent’s main objective 
was to ensure that the respondent—who lived with her, assisted her, and 
was without a spouse and children of his own—had a place to live, and 
would not be thrown out of the house;”7 and 

4)  affidavits from two of decedent’s other children wherein they admitted 
the decedent’s donative intent.8 

In considering this evidence, the Court first recognized that the “…Will 
cannot serve as evidence of a present intent to give the premises to the respon-
dent. However, it may be considered as evidence of the status and relationship 
that existed between the decedent and the parties, and where decedent’s affec-
tions appeared to lay at the time of the questioned transaction.”9
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That being said—and entirely independent of the Will—the Court 
found that the evidence produced clearly established the decedent’s dona-
tive intent—not least of which because the evidence challenging the donee’s 
prima facie showing that the decedent had donative capacity, and that the 
transfers were not the product of undue influence, was quite simply insuf-
ficient to defeat the donee’s motion for summary judgment to declare the 
transfers valid.10 

Kew Gardens Dev. Corp. v. Butcher 
File No.: 1993-5110/A (N.Y. Surr. Ct. Kings Cty. 2021) 
N.Y.L.J. May 21, 2021 
Surrogate Margarita Lopez Torres 

Kew Gardens Development Corp. v. Butcher presented questions regarding 
whether or not a party to the proceeding effectively transferred ownership of 
a parcel of improved real property to a development corporation, or, if the 
chain of title established, he in fact never had an ownership interest to transfer. 

The subject real property was first purchased by decedent and another 
party in 1958, and, thereafter, decedent and her children became the sole 
owners of the property after the passing of decedent’s first husband.  Dece-
dent then remarried but had no children from the second marriage. 

Upon decedent’s passing, her second husband sought Letters of Ad-
ministration, but Letters Testamentary were granted to decedent’s daughter 
as the nominated fiduciary under a Will, dated January 20, 1979, being 
admitted to probate.  The terms of the Will named the daughter the “…sole 
legatee/devisee of the Decedent’s real and personal property,” and disinher-
ited decedent’s second husband.

Decedent’s second husband exercised, and obtained a Decree recogniz-
ing, his right of election but never made any effort to enforce this Decree.

After the second husband’s passing, an individual claiming to be his son 
and “sole heir” purported to convey ownership of the subject real property 
to a development corporation, who later recorded a deed claiming owner-
ship to the second husband’s interest therein. 

Conflicting claims regarding ownership of the real property emerged, 
and the development corporation sued decedent’s daughter for partition.  
Decedent’s daughter counterclaimed, seeking to vacate the Deed upon 
which the corporation claimed an ownership interest in the real property. 

Based upon a review of the record, and the chain of title as it devolved 
from decedent, the Court ultimately determined that decedent’s daugh-
ter was “…the only person with authority to convey title…after July 20, 
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1996…” and, therefore, the purported transfer to the development corpo-
ration was ineffective.

In reaching this determination, the Court noted: 

1)  Upon the passing of her first husband, decedent and her children be-
came the sole owners of the subject real property. 

2)  Upon decedent’s passing, and the admission of her Will to probate, her 
interest in the subject real property passed to her daughter.

3)  The Letters Testamentary issued in decedent’s Estate granted her daugh-
ter, as fiduciary, exclusive authority to convey title to the premises, 
which she did.

4)  Decedent’s second husband, though he exercised his right of election, 
never enforced his right thereto; therefore, decedent’s second husband 
never received an ownership interest in the real property.

5)  Accordingly, decedent’s second husband’s purported son had no owner-
ship interest in the real property to transfer to the development corpo-
ration.

As a result, the Court concluded that the development corporation “…
never possessed any property interest…” in the real property; vacated and 
canceled the Deed they filed as it was “…null and void  ab initio…”

Matter of Chaim G. 
72 Misc. 3d 1201(A), 146 N.Y.S.3d 921(Table) 
N.Y.L.J. June 14, 2021, 2021 N.Y. Slip Op. 50533(U) 
(Surr. Ct. Kings Cty. May 14, 2021)
Surrogate Margarita Lopez Torres 

The Matter of Chaim G. presents a cautionary tale to petitioners seeking 
guardianships pursuant to Article 17-A of the Surrogate’s Court Procedure 
Act (“SCPA”), and reminds practitioners that, even where it is clear that 
a petitioner’s intentions are genuine and that the petitioner has the best 
interests of the person who is alleged to be intellectually or developmen-
tally disabled at heart, the Surrogate’s authority to appoint an Article 17-A 
Guardian is fundamentally limited, and an Article 17-A Guardianship may 
only be granted where the narrow statutory grounds are met. 

Indeed, in the Matter of Chaim G., the petitioners sought to be appoint-
ed guardians of their son, who was diagnosed with “…Down Syndrome 
and mild or moderate intellectual disability.”11 As the Court observed, there 
was “…no doubt that the petitioners are deeply devoted to Chaim and are 
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motivated by their commitment to advancing Chaim’s best interests.”12

However, the record established that Chaim, their son, was able to 
function independently when it came to his daily living needs; could care 
for his own person; was “responsive, outspoken, personable, observant, and 
engaging;” understood the value of money; could manage small transac-
tions without assistance (and had additional help from his family with the 
management of larger transactions); could manage his own travel (albeit 
with limitations); could socialize; was an active member of his community; 
was employed at his local house of worship; acted as a mentor to another 
member of the community residence where he lived; was in good health; 
was “…thriving wonderfully well in the environment he’s been living in…;” 
and was overall high functioning for someone subject to his disability.13 

To that end, “…the plain statutory language of Article 17-A does not 
grant a court authority or discretion to limit or fashion the scope of guard-
ianship to meet the individual’s specific areas of need, unlike guardianships 
available under Article 81 of the Mental Hygiene Law (“MHL Article 81”) 
which expressly provide for an individualized approach to meeting the 
needs of an alleged incapacitated person.”14

Furthermore, as the Court noted: 

1)  “Under Article 17-A, the appointment of guardianship results in the 
complete removal of an adult’s legal right to make decisions over her or 
his own affairs.”15 

2)  “The imposition of an Article 17-A guardianship is plenary, and, under 
the provisions of the statute, results in the total deprivation of the indi-
vidual’s liberties (citations omitted).”16

3)  “Article 17-A guardianship is the most restrictive type of guardianship 
available under New York law and should only be granted in the ab-
sence of less restrictive alternatives available to meet the needs of the 
respondent.”17 

4)  “Less restrictive alternatives to guardianship that meet the state’s legit-
imate goal of protecting a person with developmental disabilities from 
harm connected to those disabilities include the availability of resources 
to assist the individual through an active support network of family and 
supportive services.”18 

5)  “[P]roof that a person with an intellectual disability needs a guard-
ian must exclude the possibility of that person’s ability to live safely 
in the community supported by family, friends and mental health  
professionals.”19  “Where there are less restrictive alternatives that are 
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sufficient and reliable to meet the needs of the individual, guardian-
ship is neither warranted nor in the individual’s best interest.”20

Given these mandates, and the overarching requirement of all Guardian-
ships that - if established - they must constitute the least restrictive means to 
address the needs of the subject person, the Court could not appoint petition-
ers as their son’s Article 17-A Guardians.21 

Ultimately, the Court opined the imposition of a guardianship under 
these circumstances would not have been in the best interests of petition-
ers’ son, Chaim, as it would have impermissibly denied him the dignity, and 
right, to make his own decisions within the scope of his cognitive and adap-
tive limitations.22 

Matter of de Sanchez 
Case Number: 2001-3187/S, 2020 WL 8021228  
(N.Y. Surr. Ct. N.Y. Cty. Nov. 23, 2020) 
N.Y.L.J Dec. 28, 2020 
Surrogate Nora S. Anderson 

In Matter of de Sanchez, the Court was presented with a somewhat 
unique fact pattern regarding the creation, administration, and revocation 
of what was alleged to be a “very substantial” Trust, but whose existence was 
only known from references in eighty to ninety year old documents—refer-
ences which Objectant seized upon in order to assert a claim of misadmin-
istration against the Successor Trustee.   

To that end, “…the trust instrument, account statements, and any doc-
uments evidencing the trust’s termination…”23 simply did not exist. Howev-
er, reference to this (“missing”) Trust was made in “…13 documents, dated 
between 1931 and 1940, which were included in an 80,000-page document 
production in pending accountings relating to…”24 other Trusts. All such 
references were found in various correspondence and memos concerning 
the general administration of the (“missing”) Trust, and an instruction in 
1940 from the Grantor to the Trustee “…not to reinvest the trust’s…”25 
cash balance. 

After becoming aware of the (“missing”) Trust’s existence, Objectant 
“…obtained appointment as the personal representative of [G]rantor’s es-
tate…petitioned to compel the trustee to account…,”26 and eventually filed 
objections alleging that the Trustee had “…breached its fiduciary duty by 
failing to retain the trust’s records…;”27 had rendered a “…speculative and 
incomplete…”28 accounting; “…asked the [C]ourt to make presumptions 
against the [T]rustee [including the presumption that “…the [T]rust was 
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never revoked and…that the [T]rustee’s obligation to account was never 
discharged”29 “because of its admitted inability to account fully and accu-
rately], and to grant the estate summary judgment as to any surcharge for 
the breach.”30 

In response, the Successor Trustee sought dismissal of the objections 
arguing not only that “…[O]bjectant failed to show any evidence to over-
come the [T]rustee’s prima facie case that the trust was revocable and was 
revoked by the [G]rantor,” but “…that it [had] fulfilled all of its accounting 
obligations to the [G]rantor during her lifetime and had no further obliga-
tions to retain [T]rust records or to account.”31

As a result, there were two issues for the Court to consider: 1) whether 
the Trust had, as presumed, in fact been revoked and 2) if so, whether the 
Trustee had previously discharged its obligation to account. 

In regard to the first question presented, the Court found, prima facie, 
that the Trust had been revoked based on “…ample evidence from which to 
reasonably infer that by 1941 grantor had revoked the…”32 Trust, including 
the record facts that: 

1) The Grantor’s active management of, and reference to, the Trust ceased 
in 1941.33 

2) The Grantor revised her estate plan in or about 1940-1941 at the same 
time United States tax law “…increased the tax burden on non-resident 
alien trust income”34 such as that generated by the Trust; 

3) That the Trust was previously “…managed by a single trust officer over 
an extended period of time [in conjunction with other of the Grantor’s 
Trusts]…making it unlikely that the trustee would have lost track of a 
continuing substantial trust…”35  

4)  No evidence of the Trust’s continued administration - or existence - was 
found after the Grantor’s death.36 

Moreover, Objectant failed to rebut this prima facie finding that the 
Trust had been revoked.37 

However, the Court’s finding that the Trust had been revoked did not ab-
solve the Trustee of its obligation to account to the Grantor - and by extension 
the Grantor’s estate’s representative. Accordingly, the Court next considered 
“…whether the trustee has made out a prima facie case that it did account, 
formally or informally, or whether grantor waived an accounting.”38 

Ultimately, the Court found “…sufficient circumstantial evidence….
[to] infer that grantor waived an accounting…,” including the fact that 
the Grantor—who was actively involved in the administration of all of the 
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Trusts she created—inter alia, “…was knowledgeable about a fiduciary’s 
accounting obligations…that she was hostile to the process and the cost it 
entailed….[and that it was therefore, based on these and other factors, that] 
it is reasonable to infer that she would have eschewed any accounting.”39 

As such, the objections were dismissed, and the proceeding as a whole 
was dismissed “…as moot because the [Successor] [T]rustee [previously] 
fulfilled its accounting obligations to the [G]rantor.”40

Matter of J.D.S. 
70 Misc. 3d 556, 137 N.Y.S.3d 621(Table) 
N.Y.L.J. Jan. 4, 2021, 2020 N.Y. Slip Op. 20303  
(Surr. Ct. N.Y. Cty. Oct. 1, 2020)
Surrogate Rita M. Mella

Matter of J.D.S. compelled the Court to determine whether or not New 
York should exercise jurisdiction in an SCPA Article 17-A Guardianship 
matter, or, if the State of North Carolina, where a guardianship proceed-
ing had already been commenced, was the proper forum to determine if a 
guardianship was appropriate for the alleged incapacitated person (“AIP”).   

By way of background, the opposing parties were the divorced parents 
of the AIP. The AIP’s father having sought relief before the New York Court 
and competing demands for relief having been filed by both parties before the 
North Carolina Court.41 Additionally, it had previously been determined that 
New York was the AIP’s “…home state and that North Carolina is a signif-
icant-connection state,”42 the AIP having lived with his mother for much of 
his life in North Carolina, and with his father in New York from 2016-2018.43 

Upon the record, and based on the testimony of the AIP, the Court 
applied the relevant factor test enumerated in Section 83.23(c) of the New 
York Mental Hygiene Law, and found:

1) The AIP “unequivocal expressed preference to stay in North Carolina 
and not to return to New York.”44

2) “Nothing in this record suggests that abuse or neglect (as defined in 
New York Social Services Law (“SSL”) section 473[6]) of the [AIP] has 
occurred,”45 nor was there “…any suggestion that either state is less 
capable of protecting [the AIP] from harm.”46

3) The AIP had spent the majority of his life in North Carolina.47

4) The AIP’s residence in North Carolina was overwhelmingly closer to 
the North Carolina Courthouse than the New York Courthouse.48
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5) The AIP’s finances were “modest,” and that travel to the North Carolina 
Courthouse would impose “…a lesser burden on him and his financial 
assets…”49

6) The locus of the witnesses and evidence were primarily in the State of 
North Carolina.50

7) Both jurisdictions were equally capable of determining the issues as 
raised.51

8) The fact that New York might have more familiarity with the matter 
was not determinative in light of the other relevant factors under con-
sideration.52 

9) The “…North Carolina courts are bound to play a more robust moni-
toring role than their New York counterparts…”53

Given these factors, the Surrogate determined that the matter was more 
appropriately heard before the North Carolina Court and declined to exer-
cise jurisdiction over the matter.54  

Matter of Falkowsky
197 A.D.3d 1300, 154 N.Y.S.3d 125 (N.Y. App. Div., 2d Dep’t 2021) 

Matter of Falkowsky presented both the Appellate Division, Second De-
partment, as well as the Westchester County Surrogate’s Court, with an 
alarming set of allegations, which  led the Second Department to affirm the 
Surrogate’s denial of a Will’s admission to probate on the grounds of lack of 
testamentary capacity and undue influence.55

Indeed, the record facts offered in Matter of Falkowsky include: 

1) The decedent was an ill, 83 year old man, who had been in poor health 
and required assisted living care since 2014 following a fall and subse-
quent hospitalization.56 

2) The decedent had a diagnosis of chronic illness, which included “…
among other things, stage IV prostate cancer with bone metastasis.”57

3) A Will prepared by an attorney at the request of the decedent’s sister, 
who was later accused of asserting undue influence over the decedent.58 

4) An estate planning intake process wherein decedent was “…interrupted 
and talked over…”59 by his sister when attempting to answer the drafts-
person’s questions. The second meeting with the attorney who prepared 
the Will was conducted while “…the decedent was in the ICU and 
critically ill.”60  This same day the decedent spent part of the day on a 
ventilator and thereafter had a venti mask.”61 
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5) During the estate planning process, the decedent had to be “discour-
aged” from leaving his entire Estate to his sister—an estate plan which 
would have disinherited his children and grandchildren.62

6) Medical evidence established that on the date the draftsperson reviewed 
the draft Will with the decedent he was “…still in the ICU… critically 
ill, his speech was slurred, and he suffered from right lateral gaze palsy.”63 

7) The draftsperson's testimony noted the decedent was “…uncomfortable 
talking in front of…”64 his sister (who was almost always present) and 
that [when reviewing the draft Will] “…she told the decedent that the 
will as drafted ‘just doesn’t work’ … [and] to avoid a will contest, she 
encouraged the decedent to leave $100,000 or $200,000 to each son.”65

8) Two days before the Will’s execution “…decedent developed respirato-
ry arrest with thick secretions in his upper airway at the time of intu-
bation. The decedent was put on a ventilator. He was transferred to the 
critical care unit (hereinafter CCU), was sedated with morphine, and 
was treated with antibiotics for sepsis and septic shock.”66  The day be-
fore the Will’s execution hospital records noted “the decedent exhibited 
an inability to follow instructions, disorientation, confusion, inability 
to benefit from education, impulsive behavior, and a potential to injure 
himself. He exhibited worsening renal function. He was intubated, on 
a ventilator, unable to speak, and sedated with lorazepam.”67

9) The draftsperson testified that on the day of the Will execution she ad-
vised the attesting witnesses “…remember this day because this is going 
to be a contested will.”68

10) Medical records memorialized that on the day of the Will execution 
“…the decedent was intubated and on a ventilator; he was unable to 
speak….exhibited an inability to follow instructions, disorientation, 
confusion, inability to benefit from education, impulsive behavior, and 
a potential to injure himself….was noted to have right lateral gaze palsy 
and partial left lateral gaze palsy, and it was suggested that the decedent 
may have had a stroke.”69

11) The draftsperson further “…testified that when she was alone in the 
room with the decedent, a nurse advised her that the decedent could 
not sign anything….”70 
After a non-jury trial, the Surrogate determined that the decedent did 

not have the requisite testamentary capacity to make a Will, that the Will 
was the product of the sister’s undue influence, and that the Will’s admis-
sion to probate must be denied.71
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Upon appeal, the Appellate Division, Second Department affirmed the 
Surrogate’s rejection of the Will in full, noting that: 

1) The decedent’s failure to understand the nature and extent of his proper-
ty—having “lived carefully on social security and pension income alone 
without invading his assets, [and] fail[ing] to recall that he was entitled 
to receive his late wife’s annuity, valued at $884,447.32, which was the 
single largest asset of his estate….”72 This in and of itself established that 
he was unable to effectively make a Will and  that “…the decedent was 
unable to specifically identify by name any of his accounts; moreover, 
he did not know the value of the accounts.”73   

2) The decedent’s medical condition—as detailed above—absent some 
credible evidence that the decedent in fact had testamentary capacity 
(such as a physician’s diagnosis of capacity), clearly supported a finding 
that decedent’s sister failed to establish decedent had testamentary capac-
ity when he executed the Will.74  

Will of Matarazzo
72 Misc. 3d 1214(A), 148 N.Y.S.3d 896 (Table)  
N.Y.L.J. August 27, 2021, 2021 N.Y. Slip Op. 50744(U)  
(Surr. Ct. Orange Cty. July 20, 2021)
Surrogate Timothy P. McElduff, Jr.

The Will of Matarazzo presented the common question of whether or not 
the Surrogate’s Court had jurisdiction over a decedent’s Estate based on the 
decedent’s domicile but involved an uncommon analysis regarding whether or 
not the decedent had the capacity—and formed the requisite intent - to estab-
lish a new domicile when her residence changed before her passing.75 

Starting in 2013, due in part to her declining health as a consequence of 
dementia, decedent began living with her son in the State of New Jersey “on 
and off.” Thereafter, in 2015, she sold her home located in New York and be-
gan to reside with her son in New Jersey “full time” until she was placed in a 
Pennsylvania nursing home where she eventually passed.76

Upon her passing, the son with whom she resided in New Jersey sought 
probate of a 2015 instrument in the Garden State. However, another son—a 
domiciliary of New York, who was decedent’s caregiver, handled her affairs, and 
lived with her from approximately 1986 to 2010—sought probate of a 2014 
Will in the State of New York. Unsurprisingly, both parties alleged—based on 
various grounds—that the decedent was a domiciliary of the state in which 
each respectively sought to probate her Will.77 
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Independent of their arguments in support of establishing the decedent’s 
domicile, the Court examined the somewhat novel issue of the decedent’s ca-
pacity to formulate the required intent to establish a new domicile—given her 
admitted cognitive impairments. To that end, the Court observed that a per-
son’s intent—i.e., their intention to establish a new domicile, and not return 
to their former domicile—is the “key” to answering the question as to which 
Court has jurisdiction over a decedent’s Estate in situations such as these. 78 As 
the Court further noted, “…an incapacitated person cannot form the intent 
required to change his or her domicile…,”79 and, thus, the Court ordered a 
hearing to determine if the decedent had the requisite capacity needed to form 
the intent to change her domicile.80 

Indeed, though the record was clear that decedent sold her home in New 
York and moved to New Jersey “…without any demonstrated plan or effort to 
return to New York,”81 as well as continued to maintain a New York mailing ad-
dress, which she referenced on tax forms, financial accounts, benefit accounts, 
etc., and paid New York State income taxes while she resided in New Jersey, 
none of these (contradictory) facts could conclusively answer the jurisdictional 
question until the issues of decedent’s capacity to form an intent to change her 
domicile was determined.82 

Accordingly, the Court ruled that “…if it is determined, after a hearing, 
that New York was the Decedent’s domicile at the time of her death, this Court 
would have jurisdiction over probate matters without need to exercise jurisdic-
tion under SCPA §§ 206 or 1605. Alternatively, if it is determined that New 
York was not the Decedent’s domicile at the time of her death, this Court, in its 
discretion, would decline to entertain Petitioner’s petition to probate the 2014 
Will pursuant to both SCPA § 206 and SCPA § 1605.”83 

Matter of Estate of Littman
72 Misc. 3d 1205(A), 147 N.Y.S.3d 892 (Table) 
N.Y.L.J. Aug. 20, 2021, 2021 N.Y. Slip Op. 50620(U) 
(Surr. Ct. Albany Cty. July 2, 2021)
Surrogate Stacy L. Pettit

The Matter of the Estate of Littman presented an interesting question re-
garding whether or not an SCPA Article 21 discovery proceeding was rendered 
moot upon a respondent relinquishing funds in his possession that were subject 
to potential turnover. 

By way of background, the decedent’s son (respondent in the turnover pro-
ceeding) sought probate of his father’s Will, and to be appointed as Executor. 
In response, decedent’s daughter contested his appointment as Executor, and 
commenced an SCPA Article 21 discovery proceeding for the turnover of var-
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ious assets alleged to be improperly in his possession, including $475,000 that 
he received via a check from decedent, drawn against a joint checking account 
owned by decedent and decedent’s surviving spouse (the parties’ mother). Con-
currently, decedent’s surviving spouse was the subject of a pending MHL Arti-
cle 81 guardianship proceeding, which was commenced after the proceedings 
in the Surrogate’s Court. 84  

Respondent moved to dismiss the SCPA Article 21 discovery proceeding 
pursuant to Rule  3211(a)(1) of the New York Civil Practice Law and Rules 
on the grounds that he remitted the subject $475,000 (with interest) to the 
guardian ad litem (“GAL”) appointed for their mother in the concurrent MHL 
Article 81 guardianship proceeding - as confirmed by an Order of the Guard-
ianship Court (one half to be returned to the mother, and one half to be held 
in escrow until all claims thereto had been adjudicated).85 

In opposition, decedent’s daughter argued that—independent of the 
$475,000—her petition for turnover alleged that respondent was improperly 
in possession of other assets belonging to decedent’s Estate, and his transfer of 
the $475,000 to their mother’s GAL did not obviate the need for discovery, 
and potential turnover, of these other assets. The Court agreed, and denied 
the motion to dismiss, finding that “[l]ive controversies remain for the Court’s 
consideration.” 86 

Notably, the “live controversies” included the issue related to respondent’s 
claim to the monies held in escrow by the GAL. Indeed, respondent argued 
that the $475,000 transferred to him by decedent constituted a valid and com-
pleted inter vivos gift of decedent’s moiety interest in the joint account. This 
claim was contested by his mother, who claimed ownership via rights of survi-
vorship. As such, this issue - as well as the extant claims regarding turnover of 
the other assets—required the matter to proceed before the Surrogate’s Court, 
and not be subject to dismissal.87  
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The changes to the New York Statutory Short Form Power of Attorney 
(POA) are long overdue. The last revision occurred nearly 10 years ago, and 
the present POA form has been regarded as unduly complicated and bur-
densome to both prepare and execute (especially for seniors).

The following is a summary of the major modifications, along with a 
subsequent review of each revision.

Logically, the revisions to the New York Statutory Short Form POA 
and certain provisions of Sections 5-1501 through 5-1514 of the General 
Obligations Law (GOL), which will be effective for all POAs signed on or 
after June 13, 2021,1 are intended to simplify the current POA as it has 
been deemed “prone to improper execution.”2 Senate Bill Section 3923, 
which was passed on December 15, 2020, states the objectives of the mod-
ifications to be the following:

 To permit substantially compliant language, as requiring exact word-
ing is an undue burden;

 To provide “safe harbor” provisions for those who in good faith accept 
an acknowledged POA without actual knowledge that the signature is 
not genuine;

 To permit sanctions against any individual or entity (banks, financial 
institutions, etc.) that unreasonably refuses to accept a valid POA;

 To allow a person to sign at the direction of the principal, if the prin-
cipal is physically unable to sign;

 To permit the agent to make gifts of up to $5,000 per year (increased 
from the previous limit of $500) without requiring a modification to 
the form;

The Long-Awaited Modifications 
to the Statutory Short Form Power 
of Attorney Have Been Enacted

BY ANTHONY J. ENEA, ESQ.
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 To remove all of the provisions that apply to the Statutory Gifts Rider 
(SGR);

 To clarify the obligations of the agent under the POA to keep records 
and receipts; and

 To clarify the agent’s authority related to financial matters concerning 
the principal’s health care.3

The following constitutes a summary of the major specific statutory 
revisions made to the POA statute in New York:

A. Revisions to Section 5-1501 of the GOL

Section 5-1501(j) has been revised so that the definition of a POA in-
cludes both the Statutory Short Form POA and non-statutory POAs.4

Section 5-1501(n) has been revised to delete the definition of the 
SGR.5 Under the newly modified form, all gifting in excess of the permit-
ted $5,000 per year would need to be delineated in the “Modifications 
Section” of the POA.6

Section 5-1501(o) (now 5-1501(n)) changes the requirement of “exact 
wording” to “substantially conforms” and provides that substantial con-
formity can occur notwithstanding an insignificant mistake in wording, 
spelling, punctuation, formatting, or the use of bold or italic type, or the 
presence or absence of a particular clause.7 Previously, the “exact wording” 
provision required that the language in the POA (with the exception of the 
Modifications Section and the gifting powers delineated in the SGR) be 
identical to that in the Statutory Short Form including all typographical 
errors. It was an absurd requirement. This provision also allows optional 
sections of the form (such as the “Designation of Monitor(s)” and “Com-
pensation of Agent”) to be deleted and replaced with the words “Intention-
ally Omitted.”8 It is my experience that clients generally do not want to 
appoint individuals to be “monitors” for their spouse and/or children (who 
are normally the agents) nor have they been inclined to compensate their 
children or other family members for acting as their agents.

B. Revisions to Section 5-1501B of the GOL

Section 5-1501B allows the POA to now be signed, initialed and 
dated by a principal with the mental capacity to do so, or in the name of 
a principal who has the mental capacity to do so by another person in the 
presence of and at the direction of the principal.9 This revision acknowl-
edges that a principal who is mentally competent and is not physically able 
to sign, initial and date the POA form should not be deprived of having a 
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POA because of his or her physical infirmities. When a person signs at the 
direction of the principal, he or she must sign by writing or printing the 
principal’s name and printing and signing his or her name.10 The signatures 
of the principal, the person signing on his or her behalf, and the agent 
must all be acknowledged. While this change appears to be well-intended, 
it does open the door for possible issues, such as whether the principal, in 
fact, gave direction to another person to sign on his or her behalf. After 
enactment, former Governor Cuomo reached an agreement with the legis-
lature to make several amendments to the statute, including requiring that 
the form be witnessed by two disinterested witnesses, one of whom could 
also act as the notary public."11

Section 5-1501(d) changes the requirement of “exact wording” within 
the “Caution to the Principal” in 5-1513(a) and “Important Information 
for the Agent” in 5-1513(n) to “substantially conforms” and allows for “in-
substantial variation” in the wording of those sections.12

C. Revisions to Sections 5-1502A, 5-1502B, 5-1502C, 5-1502D, 
5-1502F, 5-1502I, 5-1503, 5-1505, and 5-1514 of the GOL

These revisions remove all provisions that apply to the SGR.13 As is 
stated below, and as per the revisions to Section 5-1513, all gifting author-
ity over and above the allowable $5,000 per annum, including the agents’ 
authority to gift to themselves, must be stated in the Modifications Section 
of the POA. 14

D. Revisions to Section 5-1502D of the GOL

This revision provides that changes to joint bank accounts (e.g., add-
ing a new joint tenant or deleting an existing joint tenant) and changes to 
beneficiary designations in Totten trusts are not authorized by the POA 
unless such changes are expressly stated in the Modifications Section.15 Ad-
ditionally, if agents under a POA are required to act together, one agent 
may delegate to the co-agent the authority to conduct banking transactions 
if the principal initialed subject (o) in the grant of authority provisions of 
paragraph (f ) of the form.16

E. Revisions to Section 5-1502I of the GOL

This revision allows gifts by the agent of up to $5,000 (as opposed to 
the previous limit of $500) per calendar year to individuals and charitable 
organizations, provided that those gifts were customarily made by the prin-
cipal prior to the creation of the agency.17
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F. Revisions to Section 5-1502K of the GOL

This modification pertains to the granting of authority to the agent to 
deal with financial matters relating to the principal’s health care. It does 
not grant the agent the authority to make medical and/or health care de-
cisions for the principal; however, the agent is now permitted to take re-
sponsibility for the financial matters that are associated with the principal’s 
health care, including, but not limited to, benefit entitlements and payment 
obligations.18 Additionally, notwithstanding any law to the contrary, the 
agent is entitled to receive from any health care provider and health plan 
information that is relevant to the legitimacy and accuracy of the health 
care charges.19 As part of that entitlement, the agent is also able to receive 
“protected health information” as defined by federal and state law.20 Finally, 
the agent is entitled to receive information about the health care benefits 
to which the principal is entitled in order to meet the principal’s financial 
obligations and pay the bills due and owing.21

This modification specifically expands the agent’s role vis-à-vis the prin-
cipal’s financial rights and obligations relevant to health care matters.

G. Revisions to Section 5-1502L of the GOL

This modification specifies that changes to designation of beneficiaries 
are not authorized by the POA unless expressly stated within the Modifica-
tions Section.22

H. Revisions to Section 5-1504 of the GOL

For many years, our clients  endured endless obstacles and delays when 
attempting to utilize a properly executed and valid POA with a bank or 
financial institution. The excuses given for refusing to recognize the POA 
ran the gamut from “It’s not on our own form” to “We don’t allow POAs 
with multiple agents.” Sadly, there has been an endless and varied parade of 
excuses to reject the POA.

In reality, these types of excuses were poorly disguised subterfuges for 
their true concern—that if the bank or financial institution relied on a POA 
that was not properly executed or a product of fraud, it might be exposed to 
potential liability if it allowed the agent to act thereunder.

In summary, the major revisions to Section 5-1504 provide banks, fi-
nancial institutions and others relying upon the POA with safe harbor pro-
visions that are beneficial for all parties involved.23 The key aspects of those 
provisions are as follows:
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Section 5-1504(1) allows a party to rely in good faith upon an acknowl-
edged and properly witnessed POA and to request an agent’s certification 
and opinion of counsel.24 If an opinion of counsel is requested, the cost 
thereof is borne by the principal unless the request is made more than 10 
business days after the POA is presented for acceptance.25

Section 5-1504(2) allows as a reasonable cause for refusing to honor a 
POA, either the agent’s refusal of the party’s request that the agent provide 
a certification under the penalty of perjury of any factual matter concern-
ing the principal, or the agent’s refusal of the party’s request to provide the 
opinion of counsel as to any matter of law concerning the POA if the person 
making the request provides in a writing or other record the reason for the 
request.26

Section 5-1504(3) allows a third party to reject the Statutory Short 
Form POA in a writing that sets forth the reasons for the rejection, allows 
for the proponent of the POA to respond, and allows for the third party 
to either honor the POA or provide a written rejection stating the reasons 
therefor.27

The revisions to Section 5-1504(3)(a) provide that no later than the 10th 
business day after the presentation of an original or certified copy of the POA, 
the POA shall either be honored or rejected (with the reasons for the rejection 
being set forth in writing to the agent).28 If the third party rejects the POA, 
the agent must then respond to the rejection, after which the third party 
then has seven business days to finally honor or reject the POA.29 If the third 
party rejects the POA for a second time, as per Section 5-1510, the agent can 
then commence a special proceeding to have the Statutory Short Form POA 
honored.30 The court may award damages, including reasonable attorneys’ 
fees and costs, if the third party acted unreasonably in refusing to honor the 
POA or failed to provide a statement in a timely manner (subject to certain 
exceptions, as provided by former Governor Cuomo’s amendment 31) or at all, 
setting forth the reasons32 for the refusal.

These revisions provide the third party that accepted the POA in good 
faith and without any actual knowledge that the POA was invalid or termi-
nated, or that the agent was exceeding or improperly exercising his or her 
authority, with the requisite protection and safe harbor from any claims that 
could ensue against the third party as a result.

The revisions to Section 5-1504(4)(a) specifically provide that “once 
reasonably accepted, if a third party conducts a transaction in reliance upon 
a properly executed [S]tatutory [S]hort [F]orm Power of Attorney, the third 
party shall be held harmless from liability for the transaction.”33
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 I. Revisions to Section 5-1513 of the GOL

Section 5-1513(1) allows a Short Form Statutory POA that substan-
tially conforms and allows any section indicated as “optional” that is not 
used to be omitted and replaced by the words “Intentionally Omitted.”34 
This relates to the section above describing provisions that are relevant to 
Designation of Monitor(s) and Compensation for Agent.

Section 5-1513(1)(b)(c) modifies the POA form so that if the principal 
wants his or her agents to act together, the principal must initial the provi-
sion that states “My agents must act together.”35 Additionally, the principal 
must specify whether he or she wishes for the successor agents to act togeth-
er or separately. The principal’s failure to select either option will default to 
the requirement that the successor agents act together.36

These revisions, in my opinion, may create confusion, as was the case in 
the first iteration of the POA form in 2010, insofar as they require initialing 
by the principal. It doesn’t make the election of the options any easier for 
the principal, especially a principal with physical infirmities. It would have 
been easier to just leave it so that, unless the principal indicates otherwise, 
the co-agents and successor co-agents must act together. It has always been 
my belief that requiring one’s agents to act together creates a built-in system 
of checks and balances against the potential abuse of the POA by one agent 
acting alone. With the advent of DocuSign, Federal Express, and email, 
having people sign documents who reside at opposite ends of the globe is 
no longer a monumental undertaking.

Section 5-1513(g), as revised, specifically provides that the authority to 
make gifts to the agent must be stated in the Modifications Section of the 
POA.37

This is an excellent revision, as it completely eliminates the need for 
the SGR and the onerous description of the gifts and initialing of the gift 
provisions and the witnessing required. It was a veritable nightmare for se-
niors. Over the last 10 years I have seen numerous SGRs that were neither 
appropriately executed nor did they contain adequate descriptions of the 
gifting and transactions that were permitted.

Section 5-1513(j) allows for compensation to the agent to be specified 
in the Modifications Section of the POA.38

Section 5-1513(n)(4) requires the agent to keep records and receipts of 
all transactions conducted.39

In conclusion, the revisions to the Statutory Short Form POA are in 
many ways positive. What remains to be seen is whether the utilization 
and execution of the form will be easier for the practicing bar to draft, and 
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our clients to execute, and whether the bar as a whole will understand and 
implement the modifications to their full extent. Without the existence of 
the SGR, there remains the possibility that, rather than delineating specific 
and significant gifting powers in the Modifications Section, attorneys will 
totally ignore gifting powers and the opportunity to delineate them alto-
gether. This would limit the agent to gifting the maximum of $5,000 per 
year, which could be detrimental to seniors and others who may need their 
assets gifted for estate tax and elder law planning purposes.
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The State of Estates:  
Recent Cases Involving 
Claims for Violation of  
the Right of Sepulcher

BY PAUL S. FORSTER, ESQ.

As the world gradually shakes off the shackles of the pandemic and social 
activities increase in number, hopefully there will be time to consider four 
interesting recent cases involving claims for violation of survivors’ right of 
sepulcher. These cases highlight some of the dimensions of these rights, and 
the cavalier manner in which it is claimed these rights had been violated.

“The common-law right of sepulcher affords the deceased’s next of kin 
an ‘absolute right to the immediate possession of a decedent’s body for pres-
ervation and burial …, and damages may be awarded against any person 
who unlawfully interferes with that right or improperly deals with the dece-
dent’s body.’”1  “The right itself ‘is less a quasi-property right and more the 
legal right of the surviving next of kin to find ‘solace and comfort’ in the 
ritual of burial.’”2

“If a violation of the right of sepulcher is established, the next of kin 
may be compensated for the emotional suffering and mental anguish which 
they experienced as a result.”3  “In order to recover for such emotional in-
juries, it must be shown that ‘the injuries were the natural and proximate 
consequence of some wrongful act or neglect on the part of the one sought 
to be charged.’”4  “Damages are limited to the emotional suffering, mental 
anguish and psychological injuries and physical consequences thereof ex-
perienced by the next of kin as a result of the interference with the right of 
sepulcher.”5

Failure to Honor Instructions as to Disposition of Body

In Stanley v. City of New York,6 it was claimed by the plaintiff, the dece-
dent’s partner, that there had been an egregious failure to comply with the 
decedent’s instructions as to the disposition of his remains, as set forth in a 
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Department of Health form (DOH-5211), duly executed pursuant to Sec-
tion 4201(3) of the Public Health Law.  The decedent, a transgender Muslim 
man, wished, upon death, to avoid any bodily alterations such as autopsy or 
preservation, as well as misgendering or reference to his “deadname.”7 

The decedent, whose family rejected and denied the decedent’s trans-
gender and Muslim identities, did not want the family to have any access 
to or control over the body after death. To effectuate these wishes, shortly 
before death, the decedent executed a DOH-5211, which is entitled “Ap-
pointment of Agent to Control Disposition of Remains,” designating the 
plaintiff, the decedent’s partner, to control the disposition of the decedent’s 
body and set forth one special directive, a wish to be cremated.8

On the day of the decedent’s death, the plaintiff’s counsel provided the 
DOH-5211 to the hospital and, upon transfer of the decedent’s body to 
the Office of the Chief Medical Examiner (OCME) later that day, by fax 
to OCME’s legal department. There was no dispute as to the receipt by the 
OCME of the form or as to its validity.9 

The plaintiff began scheduling the decedent’s cremation for a few days 
later.10  In the meantime, OCME performed an autopsy, and thereafter re-
leased the decedent’s body to his biological family and their chosen funeral 
home.11  The plaintiff learned from a Facebook post that the decedent’s 
biological family had scheduled a Christian funeral service, with a public 
viewing, and that the invitation referred to the decedent by his “deadname” 
and with incorrect pronouns.12  “At or about the same time that plaintiff 
learned what had happened, plaintiff, eight months pregnant with twins, 
began to experience contractions and had to be taken to the hospital by 
ambulance....Plaintiff lost the pregnancy.”13 

After the plaintiff’s counsel contacted OCME, OCME transported the 
body back to an OCME morgue.  “Having re-secured the remains, OCME 
nevertheless placed a ‘hold’ on the body.”14  For eleven days, despite repeat-
ed requests by the plaintiff’s counsel, the defendants insisted that the plain-
tiff had to obtain the biological family’s consent before the remains could be 
released and discouraged litigation. Fifteen days after the decedent’s death, 
the plaintiff filed an order to show cause, which resulted in the plaintiff 
gaining control over the remains. The decedent ultimately was cremated 
thirty days after he died.15 

The plaintiff subsequently commenced an action, alleging among other 
things that despite taking every necessary procedural step, the decedent’s 
wish to entrust the remains to his chosen family, rather than to the biolog-
ical family, was not respected as it would have been had the decedent been 
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cisgender.  The complaint alleged several causes of action among them vio-
lation of the plaintiff’s right of sepulcher.16 

The City moved, pursuant to Section 3211 (a) (7) of the New York 
Civil Practice Laws and Rules, to dismiss the entire complaint for failure to 
state a cause of action. The plaintiff opposed.17  The Court denied the mo-
tion in part, finding that the plaintiff had made out a claim for interference 
with the right of sepulcher. The Court opined that the plaintiff had satisfied 
the six necessary elements, to wit: (1) the plaintiff was the decedent’s next 
of kin; (2) the plaintiff had a right to possession of the remains; (3) the 
defendants interfered with the plaintiff’s right to immediate possession of 
the decedent’s body; (4) the interference was unauthorized; (5) the plaintiff 
was aware of the interference; and (6) the interference caused the plaintiff 
mental anguish, which generally is presumed.18 

The Court found the fifth and sixth elements undisputed.  With respect 
to the first and second elements, the Court noted that Section  4201(2)
(a) of New York Public Health Law sets forth, in descending priority, a 
hierarchy of individuals with the right to control the disposition of a dece-
dent’s remains, beginning with the person designated in a written instru-
ment executed pursuant to Section 4201(3) of New York Public Health 
Law.  The Court also found it undisputed that the decedent’s duly executed, 
witnessed, and delivered DOH-5211 was a verbatim reflection of the lan-
guage in Section 4201 (3) of the New York Public Health Law, and, there-
fore, the plaintiff had the unquestionable, sole authority to determine the 
disposition of the decedent’s body.19 

The Court rejected the City’s argument that with respect to the third 
element, any delay in the release of the decedent’s body was brief and in any 
event inconsequential, because the body was not disturbed, even during the 
brief time that it was not in possession and control of the defendants, and 
that the decedent’s wishes were ultimately effectuated.  The Court stated 
that an allegation of interference with the absolute right to the immediate 
possession of a decedent’s body for preservation and burial is sufficient to 
state a claim.  Additionally, the Court noted that the City could not state 
conclusively what occurred when the remains were not in the OCME’s pos-
session, and more importantly, recovery for loss of sepulcher is not primar-
ily concerned with the extent of physical injury to the bodily remains but 
with whether there were any improper actions and whether such actions 
caused emotional or physical suffering to the living kin.20 

With respect to whether the interference was unauthorized, the Court 
acknowledged that Section 4201 of New York Public Health Law confers 
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legal protection against civil liability for reasonably and in good faith dis-
posing of a decedent’s remains, if done with the reasonable belief that such 
disposal was consistent with the section.  However, the Court stated that on 
the date of death, the OCME possessed the DOH-5211, the authenticity 
and conclusiveness of which were undisputed. The Court found that this 
placed the OCME on notice of the decedent’s wishes and, as importantly, 
gave the OCME no reason to question the plaintiff’s priority. The Court 
found that there was no dispute that the remains were released, without 
authority, to the decedent’s biological family for some period of time.  Ac-
cordingly, the Court held that the plaintiff had stated a cause of action for 
loss of sepulcher and denied that branch of the City’s motion.21

Improper ‘Dealing’ With Body Violates Right

The broad sweep of the right of sepulcher is demonstrated in Almeyda 
v. Concourse Rehabilitation & Nursing Center, Inc.22  Plaintiff alleged having 
viewed the body of the decedent, his father, in a closet-like room where 
supplies were kept.  Plaintiff testified that his father’s hands and feet were 
bound, his stomach had become bloated, he was dirty and unshaven, and 
a tube was placed down his throat.  “The decedent’s longtime companion 
further testified that the area where the body was ‘kept seemed like [a] gar-
bage dump.’”23  There apparently was no delay in turning over the remains 
to the next of kin for burial.

The Court denied defendant’s motion for summary judgment, and 
it appealed.24  The First Department of the Appellate Division affirmed, 
stating that the alleged mishandling and presentation of the body was 
sufficient to raise a factual issue requiring resolution at trial.  In the view 
of the First Department of the Appellate Division, recovery under the 
common-law right of sepulcher is not limited only to instances where the 
next of kin is denied immediate possession of the decedent’s body; rather, 
damages also may be awarded where a defendant improperly deals with 
the decedent’s body.25 

The First Department of the Appellate Division stated that the right 
of sepulcher safeguards the surviving next of kin’s right to find solace and 
comfort in the ritual of burial, and that burial rituals involve more than 
simply placing a body in its final resting place. The First Department of the 
Appellate Division pointed to the Catholic practice of holding a wake or 
vigil, and the ritual cleansing of a body following death by Jews and Mus-
lims, as examples of the ways in which human tradition has shown respect 
to the dead in the moments preceding burial itself.26 
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The First Department of the Appellate Division found that the fact that 
plaintiff ultimately took custody of the decedent’s body in a timely fashion 
did not assuage the harm caused by defendant’s having allegedly improperly 
dealt with it.27

Failure to Give Proper Notice to Family

Failures by government instrumentalities to give proper notice of dece-
dents’ deaths formed the basis for two other recent cases involving violation 
of right of sepulcher claims.

In Hamilton v. State of New York,28 the decedent, 20 years of age, hung 
himself with torn sheets while confined to a cell in the Special Housing 
Unit of Marcy Correctional Facility (Marcy). The Claimant in the case was 
the decedent’s father, his next of kin.29

It was undisputed that at the time of the decedent’s death, the dece-
dent’s father resided with his mother (the decedent’s grandmother) in the 
family home in the Bronx. This was the same address where the decedent’s 
father grew up, and where he raised the decedent. It also was the same 
address where the decedent resided before his incarceration and where the 
decedent and his father had exchanged letters and packages. It was admitted 
during the depositions of prison authorities that the last known address of 
the decedent’s father, who was the decedent’s emergency contact, was in 
prison system files.30 

After the decedent was pronounced dead, the matter was assigned to 
the facility Chaplain, to notify the decedent’s next of kin of his death. The 
Chaplain reviewed the decedent’s guidance file and computer records to 
obtain a list of phone numbers to call in order to notify the decedent’s next 
of kin. The Chaplain called all of the numbers on the list, including the 
decedent’s father’s, but was unable to reach a family member or anyone who 
could relay the news of the passing to the family. The Chaplain’s records 
indicated that he called the decedent’s father’s phone number three times 
but was unable to make contact. The Chaplain testified that the decedent’s 
father’s phone number was no longer in service, and he was unable to recall 
whether the prison system’s records included phone numbers for the dece-
dent’s mother or sister.31 

The Chaplain searched the decedent’s personal property for informa-
tion and attempted to contact the decedent’s uncle at the same number he 
used to call the decedent’s father “but it was the wrong number.” In addi-
tion, the Chaplain called three other phone numbers contained in the pris-
on system’s records and a Sherriff’s Office in the State of Georgia where the 
decedent was born, without any success in locating decedent’s relatives. The 
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phone number the Chaplain utilized to call the decedent’s father was the 
wrong number as one of the digits entered into the computer records had 
been typed as a “0” rather than a “6”. The Chaplain completed the Inmate 
Death Notification form stating, “[a]fter searching files and possible leads, 
we were not able to reach emergency contact locate (family) or nearest of 
kin.” The Chaplain admittedly did not send a letter to the decedent’s family 
and never contacted law enforcement in the Bronx where the decedent had 
been arrested to locate and notify the family.32 

Twelve days after the decedent’s death, he was buried in a plywood box 
in State-issued clothing on the grounds of the prison. In attendance was a 
Rabbi, since the prison records reflected that the decedent was Jewish, an 
‘Offender Rehabilitation Counselor’ (ORC), and the two individuals from 
the maintenance department who opened and closed the grave.33

Not having received any letters from the decedent since the previ-
ous Christmas, by the following May the decedent’s father felt there was 
something wrong. The decedent’s sister and aunt both then checked the 
prison system website and learned that their brother/nephew was listed as 
deceased. The decedent’s “irate” father and “hysterical” grandmother both 
contacted the ORC and the Chaplain to find out, among other things, why 
they had not been notified and why the decedent received a Jewish burial, 
respectively. The ORC testified that although he spoke with the Chaplain 
daily regarding his progress in notifying the family of the decedent’s death, 
he never suggested that the Chaplain send a letter to the decedent’s next 
of kin and was not aware whether there had been any effort to contact the 
local police in the Bronx where the decedent and his family lived before his 
arrest. It appears that, in fact, the decedent was arrested at the house where 
the family lived.34 

Ultimately, approximately six months after his death, the decedent’s re-
mains were exhumed, identified by the claimant and transported for burial 
in accordance with the family’s wishes. The decedent’s father described the 
“hurt” he felt when he learned of his son’s passing, the “fight” that was nec-
essary to find out where his son was buried, and the emotional toll it took to 
see his son’s body exhumed. The decedent’s father contended that the failure 
to notify him of his son’s death by certified mail or to otherwise contact 
local law enforcement in the Bronx in an attempt to locate him violated 
prison policy, thereby warranting partial summary judgment on his loss of 
sepulcher cause of action.35 

In opposition, defendant did not dispute that its files contained the 
then-current address of decedent’s father, that the decedent’s father was in-
dicated in its records as decedent’s emergency contact, and that no letter was 
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sent to anyone in an attempt to exercise due diligence in accordance with 
prison policy. Rather, defendant contended that, although the Chaplain 
was unable to reach a family member by phone, the requirement that a 
certified letter be sent was not triggered, because the Chaplain did call but 
there was “no answer.”36 According to the defendant, it only was required 
to send a certified death notification when a working phone number could 
not be located, but that in this case “working phone numbers were located 
and voice messages were left without any return calls.”37 

The Court found it undisputed that the decedent’s father was the next 
of kin who had a right to immediate possession of his son’s remains for 
burial, that he was not notified of his son’s death by either phone or letter 
as required, and that the prison system’s disposal of the remains without 
notifying the next of kin caused mental anguish.38  The Court held that 
defendant’s interpretation of what was required did not comport with the 
applicable common law standard of care which requires that a facility’s ef-
forts to contact the next of kin must be reasonable and sufficient under the 
circumstances.39 

Additionally, the Court found significant that the defendant had not 
contended that a special duty to the claimant was lacking or that its conduct 
was discretionary so as to immunize it from liability. The Court noted that 
when the State or a municipal defendant has all of the necessary identifying 
information, the obligation of informing the next of kin of the decedent’s 
death is a ministerial function that creates a special duty running to the 
decedent’s next of kin rather than to the public at large.40

Consequently, the Court ruled that inasmuch as the prison system was 
possessed of all the information necessary to inform the next of kin of the 
decedent’s passing, its failure to do so under the circumstances warranted 
partial summary judgment on the issue of liability on the father’s loss of 
sepulcher cause of action.41

In Cansev v. City of New York,42 the plaintiff reported to the police on 
June 27, 2003, that his 16-year-old son, the decedent, was missing, and the 
New York City Police Department (NYPD) commenced a missing person 
investigation. The decedent’s body was found 10 days later. The Office of 
the Chief Medical Examiner (OCME) conducted an autopsy, but the med-
ical examiner incorrectly determined that the body belonged to a 25- to 
30-year-old Asian male. Therefore, the body was not identified as that of 
the decedent. As an unidentified body, it was buried in the City public cem-
etery known as “Potter’s Field” on Hart Island in the Bronx.43  The Second 
Department of the Appellate Division stated the pertinent facts of this case 
as follows:
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In 2008, the OCME formed a team to conduct an internal 
forensic review of cases of unidentified bodies. As part of this re-
view, in 2009, the OCME created a DNA profile of the decedent 
using a blood sample taken during the autopsy. The DNA profile 
was uploaded to the federal Combined DNA Index System and 
the local OCME Missing Persons DNA databank. In September or 
October 2009, the plaintiff and his daughter, the decedent’s sister, 
provided their DNA samples to the NYPD as part of the missing 
person investigation. On January 10, 2011, the OCME confirmed 
that the unidentified body buried in Potter’s Field was that of the 
decedent. The OCME informed the NYPD of the identification 
so that the NYPD could notify the next of kin. Approximately one 
month after the OCME confirmed the identification of the dece-
dent’s body, on February 16, 2011, the NYPD notified the plaintiff 
of the identification, and further informed him that the decedent 
had drowned and that the body had been found on July 7, 2003. 
The next day, the plaintiff was informed by the OCME that the 
decedent had been buried in Potter’s Field, but he was not informed 
of the exact location of the burial until 2015.44

In 2011, the plaintiff commenced an action against the City of New 
York alleging, inter alia, a violation of the common-law right of sepulcher. 
The City moved, inter alia, for summary judgment dismissing the com-
plaint. The Supreme Court of the State of New York for the County of New 
York denied that branch of the City’s motion that sought dismissal of the 
common-law right of sepulcher, and the City appealed.45

The Second Department of the Appellate Division pointed out that 
while the City became aware of the identity of the decedent on January 10, 
2011, the plaintiff was not notified of the decedent’s death until February 
16, 2011, and that the City failed to produce the exact location of the 
decedent’s remains until 2015. Consequently, the Second Department of 
the Appellate Division agreed with the Supreme Court of the State of New 
York for the County of New York that there were triable issues of fact as to 
whether the delays in informing the plaintiff that the decedent had been 
identified and in informing the plaintiff of the location of the decedent’s 
burial interfered with the plaintiff’s right of sepulcher. The Second Depart-
ment of the Appellate Division added, however, that triable issues of fact 
existed only with respect to the City’s delay in notifying the plaintiff about 
the identification and the delay in informing him of the location of the 
burial, and that therefore, the plaintiff was not entitled to damages with 
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respect to the delay from the time the decedent was first reported missing 
in 2003 until the identity of the decedent’s body was confirmed on January 
10, 2011. Accordingly, the Second Department of the Appellate Division 
affirmed the determination of the Supreme Court of the State of New York 
for the County of New York to deny that branch of the City’s motion seek-
ing dismissal of the cause of action alleging a violation of the common-law 
right of sepulcher.46

Consequences of the Pandemic

A review of this issue is timely in view of recent events. It is likely that 
because of the pandemic, there were many situations in which there was not 
strict compliance with the above-described standards. It remains to be seen 
whether the Courts will take the extraordinary circumstances into account 
in ruling on what most likely will be a flood of such claims.
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Counsel take note: summary judgment motions in New York courts 
increasingly will be summarily denied or granted if papers run afoul of the 
Judiciary’s new requirements for making or defending those motions. This 
article traces the history of New York’s new Uniform Rule 202.8-g govern-
ing summary judgment motions, and judicial trends that—unlike Com-
mercial Division practice—increasingly deem papers violating Rule 202.8-g 
to be facially defective.

Background
In December 2020, New York Chief Administrative Judge Lawrence 

K. Marks—with the constitutionally mandated approval1 of the Adminis-
trative Board of the Courts comprising the Chief Judge and the Presiding 
Justices of the four Appellate Divisions2 —enacted a package of amend-
ments to the Uniform Civil Rules for the Supreme Court and the County 
Court effective February 1, 2021.3 The amendments’ stated intent—re-
flecting substantial consultation with the Bar, the Advisory Committee 
on Civil Practice and the Advisory Committee on Matrimonial Practice—
was to “permanent[ly] reform” the Supreme and County Courts by adopt-
ing certain Commercial Division rules “and variations thereof ” that had 
achieved substantial gains in cost-effectiveness and procedural predictabil-
ity in Commercial Division proceedings.4

As Bar commentators increasingly recognize,5 these civil practice re-
forms were sweeping in scope. They ranged from technical matters such as 
length of papers6 and attaching records to dismissal motions,7 to substantive 
changes to discovery8 and other pre-trial matters,9 to trial procedures.10 Per-
haps the 2021 amendments’ most transformational change—and the one 
so far generating the most collateral litigation—concerns new requirements 
for papers supporting or opposing motions for summary judgment.

Summary Treatment of  
Summary Judgment: 
Emerging Judicial Trends  
Under New Uniform  
Rule 202.8-g

BY DAVID EVAN MARKUS, ESQ.
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Under new Uniform Rule 202.8-g—modeled on New York Commer-
cial Division Rule 19-a11—a summary judgment movant must annex “to 
the Notice of Motion a separate, short and concise statement, in numbered 
paragraphs, of the material facts as to which the moving party contends 
[that] there is no genuine issue to be tried.”12 Where this Statement of 
Material Facts (“SMF”) cites to admissible record evidence allegedly prov-
ing a factual contention,13 the Rule deems that contention to be admitted 
unless the respondent timely files a Counter-Statement of Material Facts 
(“C-SMF”), indexed by SMF paragraph number and citing admissible re-
cord evidence that such contention remains a genuine issue of material fact 
to be tried.14 The format of proceeding by SMF and C-SMF closely mirrors 
familiar pleading standards for complaints and answers, respectively.

While the case law of Rule 202.8-g is still evolving, most courts have 
shifted from applying this Rule leniently and even overlooking violations, 
to deeming noncompliant papers facially defective. Courts and commen-
tators also have suggested that any remaining judicial leniency in applying 
this Rule might be at best a short-lived accommodation to the Bar’s accli-
mation to this “new normal.” This evolution, if it continues, would position 
Rule 202.8-g as a more formidable barrier than its antecedents in the Fed-
eral Rules of Civil Procedure and New York’s Commercial Division. 

Federal and Commercial Division Antecedents to Rule 202.8-g
The history of Rule 202.8-g originates in Federal Rules of Civil Proce-

dure (“FRCP”) 56 and New York Commercial Division Rule 19-a. FRCP 
56 did not explicitly mandate SMFs and C-SMFs—or, indeed, any par-
ticular form—for the making or defense of summary judgment motions. 
However, in 2004, the Board of Judges for the Eastern District and South-
ern District of New York adopted joint local rules imposing that mandate.15 
Commercial Division Rule 19-a took the next (albeit relatively modest) 
step: while also not mandating SMFs, Rule 19-a expressly invited individual 
courts and judges to impose that requirement16 —and, in those cases, then 
required the respondent to file a proper C-SMF on pain of being deemed 
to admit all factual contentions that the SMF pleaded and properly estab-
lished.17 Many Commercial Division judges followed by adopting an SMF 
requirement; so too did the U.S. District Court in nearby Connecticut18 
and both the federal and state courts of New Jersey.19

Thus, while Rule 202.8-g and its federal and state antecedents phrase 
the requirements somewhat differently, SMFs and C-SMFs are becoming 
a uniform practice standard throughout the New York region’s federal and 
state trial courts. This consistency ultimately relieves the Bar of the burden 
to adjust the format of summary judgment papers based on forum. To be 
sure, many seasoned practitioners are accustomed to summary judgment 
motion practice proceeding by attorney affirmation of support rather than 
more formally structured SMFs and C-SMFs. 
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Rule 202.8-g therefore raises an important question: what is the judicial 
consequence where a summary judgment movant fails to supply a proper 
SMF, or a respondent fails to oppose the motion with a proper C-SMF? 
Especially given that the Rule itself is silent on that question, courts have 
needed to chart their own course.

Courts began laying groundwork to answer that question nearly 20 
years ago—long before Rule 202.8-g itself – by construing that Rule’s an-
tecedents in federal and Commercial Division practice. This history reflects 
both policy considerations that bear on the New York Judiciary’s rules re-
form package, and disparities among practice contexts that ultimately may 
shape that trajectory on appellate review.

In 2002, the Second Circuit confirmed in Amnesty Am. v. Town of West 
Hartford20 that U.S. District Courts may enforce local summary judgment 
rules requiring SMFs and C-SMFs with proper references to record evi-
dence, because FRCP 56 “does not impose an obligation on a [D]istrict 
[C]ourt to perform an independent review of the record to find proof of 
a factual dispute.”21 Amnesty observed that it would be “unfair”—not only 
to courts but also to litigants themselves—“to impose a duty on the … 
court to search and sift the factual record” where court rules place that re-
sponsibility on counsel.22 The Amnesty court also surfaced a rhetorical and 
perhaps biting question that later would seem to echo in judicial response to 
Uniform Rule 202.8-g: “What concept of judicial economy is served when 
judges … are required to do the work of a party’s attorney?”23

On the other hand, construing Commercial Division Rule 19-a, the 
Appellate Division held that courts need not rigidly apply that Rule against 
summary judgment papers that appear meritorious but for lacking the 
structural formality and proper evidentiary citations of an SMF or C-SMF. 
In Abreu v. Barkin & Assoc. Realty, Inc.,24 the Appellate Division held in 
2011 that Rule 19-a gives Commercial Division judges mere “discretion” 
—not a legal duty—to deem SMF-documented facts admitted where a re-
spondent fails to file a proper C-SMF.25 In Matter of Crouse Health Sys. v. 
City of Syracuse,26 the Appellate Division seemed to double down on Abreu, 
holding in 2015 that it was abuse of discretion for the Commercial Divi-
sion to reject potentially meritorious papers opposing summary judgment 
merely because the respondent failed to include a paragraph-by-paragraph 
C-SMF as Rule 19-a contemplated.27 

The stage was set for the Judiciary’s 2021 amendments adding Uniform 
Rule 202.8-g. To paraphrase the question that Professor Patrick Connors 
asked soon after the Rule became effective in February 2021,28 would appli-
cation of Rule 202.8-g be discretionary subject to abuse of discretion, like 
Commercial Division Rule 19-a, or would it inspire judicial rigidity out of 
Amnesty’s concerns for fairness, efficiency and judicial economy? Prof. Con-
nors reasoned at the time:
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If the Appellate Division has ruled that the application of the 
provisions in Commercial Division Rule 19-a are within a court’s 
discretion, it is likely to take the same approach when faced with ap-
plication of Uniform Rule § 202.8-g. Therefore, it would appear that 
a court has discretion to [excuse defects in the form of papers] under 
Uniform Rule §202.8-g.… The court should be more apt to exercise 
that discretion while Uniform Rule 202.8-g is still in its infancy.29

While the relative infancy of Rule 202.8-g has not yet presented the 
Appellate Division with an opportunity to test Prof. Connors’ prediction, 
so far the trajectory of Supreme Court authority isn’t quite as he expected. 

From Leniency to Mandate: The Case Law of Uniform Rule 202.8-g
Prof. Connors correctly predicted that courts would offer leniency for 

summary judgment motions made during the first weeks after Rule 202.8-g 
became effective. During that window, all but one reported case statewide 
navigated around Rule 202.8-g defects in summary judgment papers that 
otherwise were proper but for omitting a formally proper SMF or C-SMF. Of 
all reported cases that observed Rule 202.8-g problems with motion papers 
filed during the Rule’s opening weeks, half noted the Rule 202.8-g defects 
but overlooked them outright,30 while the other half denied the motions with 
leave to re-plead on proper papers as a “one-time courtesy” or with a warn-
ing.31 This trend extended across diverse case types including personal injury, 
motor vehicle, declaratory judgment, residential foreclosures, commercial col-
lections and accounts stated. Only a single reported case during this time—a 
Queens County motor vehicle action involving a summary judgment motion 
filed 17 days after Rule 202.8-g took effect—denied a motion with prejudice 
because the movant failed to include an SMF.32

It wasn’t long, however, before the tide turned and courts began to crack 
down. In May 2021, the court in Reus v. ETC Housing Corp.,33 a case alleging 
tortious interference and libel per se, strictly applied Rule 202.8-g against a 
summary judgment respondent that failed to file a C-SMF. Holding that the 
respondent thereby admitted by default all facts that the SMF alleged and 
properly documented, the court reasoned that such admission by default was 
automatic as a matter of law – a “mandate” of the new Rule’s plain language, 
no matter what else the opposing papers contained.34 Two months later, the 
court in Nelson v. Bd. of Managers,35 involving a real estate contract, summar-
ily rejected a summary judgment motion because the movant failed to supply 
any SMF in support. A third case, Rosier v. Watts,36 a motor vehicle action, 
summarily bounced a summary judgment motion for the same reason. None 
of those three cases, however, offered substantial analysis of why those courts 
were applying Rule 202.8-g more strictly than the seemingly more flexible 
Commercial Division Rule 19-a that inspired it.
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It took a Ninth Judicial District case to begin explaining why. In Amos 
Financial v. Crapanzano,37 a residential foreclosure action, Justice Robert 
Berliner, sitting in the Foreclosure Court,38 distinguished Rule 202.8-g 
from Commercial Division contexts that prohibit trial courts from “hy-
per-technically applying” Rule 19-a against otherwise meritorious papers. 
In contrast to Rule 19-a that accords judicial discretion as to the form 
of summary judgment motions, Crapanzano held that Rule 202.8-g is 
not “precatory or discretionary in its application,” but rather a deliber-
ate tightening of Commercial Division Rule 19-a for the explicit pur-
pose of reforming civil practice statewide—a purpose for which the Chief 
Administrative Judge invoked his constitutional powers over trial court 
practice and procedures.39 

Crapanzano further reasoned that courts could not overlook or correct 
Rule 202.8-g defects as a matter of simple error correction:

[A] summary judgment movant’s total failure to submit [an 
SMF] constitutes a violation that is neither merely technical nor 
without prejudice. Unlike minor technical “glitches,” irregularities 
and harmless pleading errors that courts have substantial discretion 
to correct nunc pro tunc under CPLR 2101(f ) and/or CPLR 2001; 
see, e.g., Status General Development, Inc. v. 501 Broadway Partners, 
LLC, 163 A.D.3d 740 (2d Dept. 2018), Francis v. Midtown Express, 
LLC, 124 A.D.3 493 (1st Dept. 2015), Grskovic v Holmes, 111 
A.D.3d 234 (2d Dept. 2013), the total absence of a Uniform Rule 
202.8-g Statement of Material Facts constitutes a substantive defect 
in a motion for summary judgment. As such, the CPLR 2101(f ) 
directive to excuse minor defects in the form of papers cannot re-
deem a summary judgment movant’s wholesale violation of Uni-
form Rule 202.8-g.40

Crapanzano continued that the “substantive” nature of a Rule 202.8-g 
defect mirrors Rule 2101(f ) of the New York Civil Practice Law and Rules 
(“CPLR”) restriction on judicial correction of pleading errors to where “a 
substantial right of a party is not prejudiced.” Echoing the Second Circuit’s 
Amnesty concerns about efficiency for both Bar and bench, Crapanzano ob-
served that a summary judgment movant that fails to supply a paragraph-in-
dexed SMF keyed to record evidence “prejudice[s] a respondent by offering 
motion papers that … functionally bury in a voluminous record the rele-
vant allegations of fact and their evidentiary basis. The policy objective to 
avoid that impairment to cost-effective practice and judicial economy was 
precisely why the Judiciary promulgated Rule 202.8-g in the first place.”41

Two other courts promptly adopted the reasoning of Crapanzano, hold-
ing that a Rule 202.8-g defect in summary judgment papers constitutes a 
substantive and non-harmless error in pleading. In Great Wall Medical, P.C. 
v. Kim,42 a Manhattan trade disparagement and defamation action arising 
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from an allegedly false online review of a medical provider, the court con-
curred with Crapanzano that a summary judgment movant’s failure to supply 
a proper SMF prejudices the non-moving party, and, therefore, that failure 
is not a harmless error that a motion court can correct on its own initiative 
under Rule 2101(f) or Section 2001 of the CPLR.43 De Leon v Kagansky,44 a 
Brooklyn motor vehicle case, then adopted Crapanzano and Kim whole cloth.

These developments merit attention. Trial courts in three of New York’s 
four Judicial Departments (Kim in the First, Crapanzano and De Leon in the 
Second, and Reus in the Third) have strictly construed Rule 202.8-g to re-
ject nonconforming summary judgment pleadings and disqualify those de-
fects from routine error correction. Especially given that no appeal currently 
is pending in any of these cases, the Appellate Division might not have 
occasion to consider the issue anytime soon. Moreover, as of this writing, 
no recent case has disagreed with this trial court trajectory. For all of these 
reasons—and given the efficiency interests at stake—practitioners would 
be well-advised to adapt their summary judgment motion practice to Rule 
202.8-g standards, rather than risk adverse outcomes from form defects that 
are easily avoided.

Conclusion
Without divining how appellate courts might address trial courts’ rigid 

application of Rule 202.8-g, for now at least one thing seems clear: more 
than Crapanzano and its progeny could hang in the balance if the Appellate 
Division were to graft onto Rule 202.8-g the more discretionary approach of 
Abreu and Crouse applicable under Commercial Division Rule 19-a. In addi-
tion to impacting the stated remedial purpose of Rule 202.8-g itself, an appel-
late reversal could send ripple effects across governance of the State-paid trial 
courts—especially given the concurrence of the Chief Judge and Appellate 
Divisions’ Presiding Justices in the Rule’s promulgation. Such a reversal could 
raise questions about the ostensibly binding nature of other key provisions of 
the Judiciary’s 2021 rules reform package, of which Rule 202.8-g is just one 
component part. Reversal even could raise constitutional issues for the re-
spective roles of the Legislature, Chief Judge, Chief Administrative Judge and 
Administrative Board in regulating practice and procedure in the courts.45

While those kinds of issues (if they come) are for another day, it is rea-
sonable to imagine that these potential implications of a reversal could bear 
on eventual appellate review of how trial courts apply Rule 202.8-g. Until 
then, the growing weight of trial court authority—and the strong efficiency 
considerations for individual cases lest clients be prejudiced—all weigh in 
favor of taking Rule 202.8-g at face value. Especially given the dominance 
of the Rule 202.8-g SMF/C-SMF approach in the U.S. District Courts here 
in New York and in surrounding venues, there is every reason to conform 
summary judgment motion practice now to avoid summary disposition of 
motions later.
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If a student has an individualized education program (IEP) due to their 
disability, their public school district is responsible for providing them with 
a free and appropriate public education (FAPE) under the Individuals with 
Disabilities Education Act (IDEA).1 A FAPE entails creating and providing 
that student with an IEP with special education programs and services that 
are tailored to the student’s unique needs and reasonably calculated to enable 
the student to make meaningful progress.2 If a school district does not have or 
cannot provide the program the student needs, then the school district must 
consider whether to send the student out of district.3 In Westchester County, 
this can be to other public school districts, BOCES (Board of Cooperative 
Educational Services) schools and programs, and New York State approved 
private schools. The usual practice by which a student with a disability is re-
ferred to an out-of-district placement takes place as follows: First, the school 
district compiles a placement “packet” for the student, which includes in-
formation about the student for the potential schools to review, such as the 
student’s IEPs and recent evaluations. Second, the school district sends the 
student’s “packet” to other schools and programs. Before packets are sent, the 
school district and the parents of the student with special needs should discuss 
and create the list of potential placements together, and the parents should 
understand the types of schools and programs to which the district wants to 
send the student’s packet. The family can and should also provide the school 
district with the names of schools to which they want the school district to 
send placement packets. Then the question becomes do those placements 
have availability in their programs, and do those placements also see that 
they could be appropriate for this student, and does the family think this new 
placement is also a good fit to meet the student’s needs, especially after a visit.

However, school districts in these matters—that is, where there is a stu-
dent with an IEP—essentially have a right of first refusal. If the school district 
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believes it has the program the student needs, even if the family, and perhaps 
even if the family’s special education attorney advocating for the family, does 
not believe the school district has the appropriate program for the student, 
then the school district does not need to and most often will not send out 
the student’s packet to other potential placements or programs. This gives the 
family very few options: remain in the school district they do not believe is 
providing their child with what he or she needs to make progress; or, file a due 
process complaint, essentially suing the school district in order to obtain relief 
including an out of district placement of their choice. 

In New York, some public school districts accept out of district students,4 
with the caveat that the family must pay that student’s tuition.5 This option, 
however, has its limitations.

For one, while students with disabilities and IEPs can technically apply to 
programs in other public school districts, the odds that another school district 
would accept a student with an IEP via this option are very slim. The school 
district must prioritize their own in-district special education students to fill 
their special education classes and programs, and, spots that are left open, 
if any, are filled by students placed through the standard placement packet 
process for students with IEPs as outlined above. In addition, applications 
for non-resident students typically state that the out-of-district school will 
only consider admitting the student if there is already sufficient space and 
no increase in staff or faculty size will be necessary.6 For a student with an 
IEP, it is unlikely that another school district would be willing to accept that 
student with these provisos. If a student needs a paraprofessional aide for 
instance, that likely would require hiring additional staff. In addition, if the 
school would need to increase its related service providers or a group size for 
the student’s mandated services, such as physical therapy or speech language 
therapy, again the school district could refuse to admit the student under the 
proviso above. Further, if the student’s IEP mandated a certain class size, and 
the school district either does not have that class size or that class is full, then 
the school could decline the student. One could imagine an out-of-district 
seat going to a family applying for an out-of-district seat in this way, but there 
is a very small chance of the request being granted.

Second, this option requires the payment of out-of-district tuition. Ac-
cordingly, this option is reserved for families who have the ability to pay the 
out-of-district tuition, which can begin at $10,000 per year per child.7 For 
this 2021-2022 school year, for instance, one school district’s out-of-district 
tuition is $24,402 for students in kindergarten through sixth grade, and 
$27,535 for students in seventh through twelfth grade.8 Perhaps a school dis-
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trict might employ or offer a financial aid package, but assuming a school dis-
trict does have a financial aid option, these can still be very high tuition rates.

If a school who offers this option did accept a student with an IEP from 
another school district, a host of other questions arise: does the student’s 
home school district still create the student’s IEP, which this new school dis-
trict then has to implement; does this new school district now have to create 
its own IEP for the student and the student is now considered to be any other 
student in this school district with special needs; or, because the parents are 
paying tuition and chose to place their child in this school district, does the 
student not receive an IEP, but an individualized education service program 
(IESP)?9 Each of these considerations has its own implications. For example, 
if the third option is the case, and the new school district creates an IESP for 
the tuition student, there are some key differences. First, an IESP is not the 
same as an IEP- an IESP just needs to provide the student with “equitable” 
services10 and students with IESPs “may receive a different amount of services 
than” students with IEPs.11 Therefore, if the new school district determines 
that the parent’s placement in their school is a private placement, which re-
quires an IESP and not an IEP, the student with disabilities will be receiving 
an IESP, which has a lower threshold for what services a student must receive. 
In addition, the new school district can bill the family’s home school district 
for the services the new school district is providing to the student.12 So, a fam-
ily would not really be separating themselves from their home school district. 

When the goal of an out of district placement is to get a more appropri-
ate program for a student, it is doubtful that one of the few school districts 
who accept students through an out of district tuition plan will be appro-
priate—they are not necessarily specialized schools or programs, they might 
not be the other public schools that have the right program to address this 
student’s needs, and they might not have the class size or services the student 
needs. Schools accepting out of district students through a tuition plan might 
be, however, the only way a family believes it can change their child’s pro-
gram, because the student’s home school district will not send out placement 
packets. Further, there are only a handful of schools in New York that accept 
out-of-district students through an out-of-district tuition payment option. In 
contrast, there are over one-hundred approved private schools in New York 
to which IEP teams can send placement packets, in addition to BOCES pro-
grams and other public-school districts throughout the State where schools 
can send placement packets for an out of district placement. 

If a family places their child with an IEP in one of these few schools 
who accepts students through an out of district tuition plan, this could ac-
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tually lead to the student attending an even less appropriate program. The 
new school, staff, and service providers in this new school district might not 
understand the student or his or her needs and issues. 

What, then, can these families do, other than bring a due process com-
plaint against their own school district, in order for their school district to 
send out placement packets if the district is refusing to do so?

One option is the family can hire an attorney to help advocate for a 
change in placement. Another option is the family can hire an attorney to 
work with them and the school district to create a more appropriate program 
in-district for the student.

However, given that students without IEPs (who have the financial 
means) have the ability to place their students in out of district schools if they 
wish, students with IEPs should have the same freedom and ability. 

If a student has an IEP, and the family believes their district does not have 
the appropriate program for the student, the family should not have to wait 
for the school district to agree to explore their chosen out-of-district place-
ment (which could take months to years, time the student with special needs 
does not have to lose), or file a due process complaint seeking their chosen 
out-of-district placement as relief. The family’s request to refer the student 
out-of-district should be sufficient for the school district to do so. If another 
school district or program accepts the student, the family should be able to 
decide between the two programs. School districts should not have a strong-
hold over their special education students, and only send out placement pack-
ets when it deems it appropriate, or as a discretionary courtesy to a family. 

A school district should only refuse to refer a student to out-of-district 
placements, or refuse to place the student in another other program if an-
other program accepts the student, if the student’s home school district truly 
believes it is providing and is able to provide a FAPE to a student. However, 
under this new concept, the school district, if it refuses to send out packets 
or place a student in another program, must be willing to demonstrate that it 
can provide a FAPE to the student at a hearing—justifying its determination 
not to send out packets or place the student in an out-of-district program, 
and the school district must file that due process complaint. That is: if the 
parent of a child with an IEP makes a request for their school district to send 
out placement packets to other schools, the district should be required to send 
a packet out, or file a due process complaint to demonstrate it can provide the 
student a FAPE and the school district does not need to send out placement 
packets. If the district sends packets out and the family wants to accept one 
of those out of district placements that accepted the student, but the school 
district does not want to place the student in that program, the district must 
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then file a due process complaint to demonstrate it can provide the student a 
FAPE in order to keep the student in its district, or it must authorize the out 
of district placement.13 As school districts have the burden in special educa-
tion hearings,14 parents of students with special needs should not be the ones 
forced to file in these instances, when students without IEPs can place their 
children in other school districts with (relative) ease.

Families, school districts, and attorneys should all be working together 
to place students with IEPs in appropriate programs and provide students 
with the services they need to make progress. Doing this removes the need for 
unnecessary litigation, and ensures that the student is the focus, not what a 
particular district can or cannot provide. 
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Redefining Injury Verdicts-CRPS 

BY NICOLE M. VARISCO, ESQ. and KAITLYN A. GREINER, ESQ.

Introduction

CRPS—what is it and how is it impacting litigation? CRPS, formally 
known as chronic regional pain syndrome, is a form of chronic pain which 
is typically disproportionate to the initial injury. CRPS, which is often re-
ferred to as the “burning limb disease” based on its unique and wide-rang-
ing symptoms,1 typically affects an arm or a leg and develops after an injury, 
stroke, surgery or heart attack.2 However, there are ample documented cases 
of a minor injury, such as a small fracture, a sprain, a fall from a chair, a 
minor knee injury, leading to this diagnosis, which makes it a growing trend 
to include it in personal injury cases. It is important for the Courts and the 
Bar to be aware of and understand this condition as it becomes increasingly 
common in personal injury actions. 

Defining CRPS 

There are two types of CRPS. Type 1 involves an injury or illness that 
did not directly damage the nerves in the affected area, such as the injuries 
mentioned above, i.e., a small fracture, a sprain, a fall from a chair, a mi-
nor knee injury, etc. In theory, all these injuries would resolve and cause 
minimal, if any, residual symptoms, However, such situations account for 
90% of CRPS diagnoses.3 Type 2 is similar in nature but occurs after an 
ascertainable nerve injury.4 
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CRPS is rare, and the varied symptoms, often subjective, make it diffi-
cult to diagnose. A patient typically reports pain where there is no objective 
clinical evidence or studies conducted to support such assertion. There are 
no diagnostic tests to confirm the patient’s complaints making the allega-
tion difficult to refute. This can lead to overdiagnosis by medical providers 
as well as skepticism among jurors. 

In the absence of a diagnostic test, in 1994, the International Associa-
tion for the Study of Pain (IASP) developed certain diagnostic criteria for 
CRPS, which includes: 1) presence of initiating event or cause of immo-
bilization; 2) continuing pain, allodynia or hyperalgesia disproportionate 
to the known inciting event; 3) evidence at some time of edema, changes 
in skin blood flow or abnormal sudomotor activity in the region of pain; 
and 4) exclusion of other conditions that would otherwise account for the 
degree of pain and dysfunction.5 In 2004, an international meeting in Bu-
dapest also identified modified diagnostic criteria, known know as “the Bu-
dapest Criteria.” These criteria include: 1) continuous burning or throbbing 
pain; 2) increased skin sensitivity, particularly to touch or cold; 3) painful 
swelling; 4) changes in skin temperature; 5) changes in skin color ranging 
from white to red or blue; 5) changes in skin texture (tender, thin or shiny 
appearance); 6) changes in hair and nail growth; 7) joint stiffness, swell-
ing and damage; 8) muscle spasms, weakness and loss; and/or 9) decreased 
ability to move the body part.6 These standards provide doctors with some 
guidance when diagnosing CRPS. 

Case Studies 
Recent verdicts including claims for CRPS are garnering more atten-

tion, and scrutiny, for this amorphous condition. Although verdict and 
settlement ranges vary based on jurisdiction, one thing remains the same: 
CRPS has the potential to take a seemingly minor injury and transform it 
into a seven, eight or even nine figure verdict. When analyzing the potential 
verdict exposure for personal injury cases, most Judges and attorneys weigh 
the injury based on hospitalization, surgery, continued treatment and af-
fects of the injury on daily life. Those factors can either increase or decrease 
the potential verdict exposure based on the extent of plaintiff’s treatment. 
However, such factors have little or no bearing on the verdict exposure 
when CRPS is alleged. A New York County jury awarded a plaintiff who 
alleged CRPS two million dollars for pain and suffering even though she 
was never hospitalized, received only six months of physical therapy, and 
never had surgery.7 
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In Bronx Supreme Court, an adult female sustained an ankle fracture, 
which required surgery.8 In this case, Plaintiff alleged CRPS as her prima-
ry lasting injury and was awarded a total jury verdict of $12,677,744.9 
Out of the total verdict, compensatory pain and suffering accounted for 
$9,000,000 of the award.10 While we all know the Bronx tends to yield the 
highest verdicts in the nation on average, an eight-figure verdict for an an-
kle fracture is shocking. In that case, the Court exercised its discretion and 
reduced the total amount of future pain and suffering to $4,500,000, and 
$1,600,000 for past pain and suffering, a steep drop from the jury’s prior 
award.11 The final verdict was later appealed by defendants in 2019, who 
argued that the final award for past and future pain and suffering deviated 
materially from what was reasonable compensation for plaintiff’s injuries.12 
The Appellate Division First Department disagreed with defendants’ argu-
ment and affirmed the trial Judge’s six figure pain and suffering damages 
ruling and modified the jury’s award of future medical expenses.13

While there may be conflicting opinions on the legitimacy of a CRPS 
claim, there is no denying that CRPS is difficult to diagnose due to its sub-
jective nature and presents the possibility of resulting in run-away verdicts 
for what would otherwise be identified as a low-value injury.  

How to Assess CRPS Claims and Distinguish Between  
Legitimate and Feigned Injuries

One of the most crucial things attorneys can do is engage with med-
ical experts prior to the exchange of extensive discovery. Although CRPS 
symptoms cover a wide range, they can easily be differentiated from the 
common fracture or sprain. Symptoms of burning pain and increased skin 
sensitivity should trigger a possible CRPS claim. Attorneys should rely on 
medical professionals to differentiate CRPS pain, which is more neurolog-
ic pain, and non-CRPS pain. Not every type of pain can be identified as 
CRPS. Although CRPS can be a chronic disease, being that “chronic” is in 
its name, CRPS can be effectively treated and cured. Since CRPS involves 
a neurologic dysfunction, non-invasive treatments such as acupuncture and 
therapy may alleviate symptoms. In fact, treatment facilities are emerging 
all over the country which specialize in treating CRPS symptoms and help-
ing patients live normal pain free lives. There are no surgeries that can alle-
viate or cure CRPS pain, therefore most of its treatment is homeopathic or 
allopathic medicine. 

If attorneys can prove that the person has been cured of CRPS symptoms 
or is able to resume normal daily functions after non-invasive treatment, the 



54 WESTCHESTER BAR JOURNAL  |  VOLUME 46, NO. 1

so-called verdict value should decrease. Attorneys should be on the lookout 
for cases where the injuries would normally be deemed “minor” but are now 
being elevated to a six, seven, eight, or even nine figure verdict value due to 
the inclusion of a CRPS claim. 

Endnotes

1 Our Mission: The Burning Limb Foundation, The Burning Limb Foundation 
(September 2021), https://burninglimb.com/#about.

2 Complex Regional Pain Syndrome: Causes, Mayo Clinic (April 6, 2021), Mayo 
Clinic, https://www.mayoclinic.org/diseases-conditions/crps-complex-region-
al-pain-syndrome/symptoms-causes/syc20371151. 

3 Id.
4 Id.
5  Complex Regional Pain Syndrome, Anthony H. Wheler, Medscape (April 6, 

2021), https://emedicine.medscape.com/article/1145318-overview.
6  Guest Post: CRPS Animal Models Explained, Dr. Rosie Morland, (April 6, 2021), 

https://speakingofresearch.com/2015/06/18/guest-post-crps-animal-models-ex-
plained/.

7  Complex Regional Pain Syndrome-Why the Controversy? A Medical/Legal Overview, 
13 Mich. St. U. J. Med. & L. 1, 2009.

8  Kromah v. 2265 Davidson Realty LLC, 169 A.D.3d 539, 540 (N.Y. App. Div., 1st 
Dep’t 2019).

9   Kromah v. 2265 Davidson Realty LLC, No. 3037912013, 2017 WL 2458897 
(N.Y. Sup. Ct. Apr. 07, 2017), modified and remanded, 169 A.D.3d 539 (N.Y. 
App. Div., 1st Dep’t 2019).

10  Id.
11   Kromah v. 2265 Davidson Realty LLC, 169 A.D.3d 539, 540 (N.Y. App. Div., 1st 

Dep’t 2019).12 Id.
13  Id. at 540-41. 

Nicole M. Varisco, Esq., is a partner and trial attorney in the Westchester office of 
Brooks & Berne, PLLC. She is admitted in the state and federal courts of NY and NJ. 
Ms. Varisco provides clients with fast, cost-effective resolution of their legal issues.

Kaitlyn A. Greiner, Esq., is an associate attorney in the Westchester office of Brooks 
& Berne, PLLC. She is admitted to practice in the state courts of NY and NJ.   
Ms. Greiner’s current caseload is diverse and includes professional liability, medical 
malpractice, New York labor law and insurance coverage matters.

https://www.mayoclinic.org/diseases-conditions/crps-complex-regional-pain-syndrome/symptoms-causes/syc20371151
https://www.mayoclinic.org/diseases-conditions/crps-complex-regional-pain-syndrome/symptoms-causes/syc20371151
https://emedicine.medscape.com/article/1145318-overview
https://speakingofresearch.com/2015/06/18/guest-post-crps-animal-models-explained/
https://speakingofresearch.com/2015/06/18/guest-post-crps-animal-models-explained/


WESTCHESTER BAR JOURNAL  |  VOLUME 46, NO. 1 55

When Criminal Defense  
Counsel Has a Conflict of  
Interest: Musings on the  
Competing Constitutional  
Concerns

BY HON. DAVID S. ZUCKERMAN

During the course of criminal proceedings, difficult questions can 
arise regarding whether defense counsel has a conflict of interest and, if 
so, how to address it. One easily identifiable example is when criminal 
co-defendants are represented by the same attorney. People v. Macerola, 
47 N.Y.2d 257 (1979). Usually, conflicted counsel request to be relieved 
from continuing to represent their client. Sometimes, however, the court 
is asked by one party to disqualify opposing counsel due to a conflict of 
interest—even over the client’s objection. At other times, a court must 
sua sponte address an attorney’s conflict. Each of these scenarios can pres-
ent thorny issues for the court and counsel.

Once identified, conflict cases raise significant constitutional issues. 
Resolving them implicates two competing constitutional rights provided 
to criminal defendants: the right to counsel of choice versus the right to 
effective representation.11 Decisional guidance sets forth a number of 
general principles, but the holdings tend to be fact-specific. Indeed, as 
the Second Department has held, “whether a defendant has been denied 
his right to retain counsel of his own choosing can only be answered by 
examining the particular facts of each case.” People v. Taylor, 164 A.D.2d 
953 (2d Dep’t 1990)(internal citation omitted). Or, as the Court of Ap-
peals has advised, the “significant competing interests inherent in attor-
ney disqualification cases” militates against “mechanical application of 
blanket rules” in favor of a “careful appraisal of the interests involved.” 
Tekni–Plex, Inc. v. Meyner & Landis, 89 N.Y.2d 123, 131-32 (1996).  

Analysis begins with the Federal and New York State Constitution-
al right to counsel, which “includes the right of a criminal defendant 
to be represented by counsel of his own choosing.” People v. Arroyave, 
49 N.Y.2d 264, 270 (1980)(citations omitted). As Arroyave instructs, 
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“courts must remain sensitive to the benefits which both the defendant 
and the legal process itself derive from permitting the criminally accused 
to obtain counsel of his own choosing, and should undertake the steps 
reasonably required to ensure that the defendant’s right to retain counsel 
is honored.” Id. at 271. 

A defendant’s right to choose counsel, however, is not absolute. Wheat 
v. United States, 486 U.S. 153 (1988). Thus, a trial court, in exercising 
its sound discretion, may disqualify counsel for a mere potential conflict 
of interest. People v. Carncross, 14 N.Y.3d 319 (2010). This discretion 
is especially broad because the conflict places the court in the difficult 
position of choosing between two competing constitutionally implicated 
alternatives: allowing the defendant to retain chosen attorneys, possibly 
impinging on the right to effective assistance of counsel, or relieving 
defense counsel, also impinging on the right to choose counsel. People v. 
Tineo, 64 N.Y.2d 531, 536 (1985); People v. Wilkinson, 185 A.D.3d 734 
(2d Dep’t 2020); People v. Ramos, 164 A.D.3d 1154 (1st Dep’t 2018). 
In addressing these competing constitutional concerns, the Second De-
partment recently observed the trial court “faces the prospect of having 
its decision challenged no matter how it rules.” People v. Addimando, 
197 A.D.3d 106, 120 (2d Dep’t 2021). To decide between the two con-
stitutional interests, the court must perform a balancing test. People v. 
Watson, 26 N.Y.3d 620 (2016); People v. Wilkinson, supra; see also Peo-
ple v. Terborg, 156 A.D.3d 1320 (4th Dep’t 2017); People v. Waite, 145 
A.D.3d 1098 (3d Dep’t 2016). At one end of the spectrum is the maxim 
that for counsel’s representation to pass constitutional muster it must be 
“conflict-free and singlemindedly devoted to the client’s best interests.” 
People v. Longtin, 92 N.Y.2d 640, 644 (1998). At the same time, a court 
must always be “hesitant to interfere in an established attorney-client 
relationship.” People v. Hall, 46 N.Y.2d 873, 875 (1979).   

With respect to burdens, the Second Department has held that, 
to prevail on a motion to disqualify counsel, the movant must make 
“a clear showing that disqualification is warranted.” Falk v. Gallo, 73 
A.D.3d 685, 686 (2d Dep’t 2010)(citation omitted). On the other hand, 
“doubts as to the existence of a conflict of interest are resolved in favor 
of disqualification in order to avoid even the appearance of impropri-
ety.” Matter of Janczewski v. Janczewski, 169 A.D.3d 795, 797 (2d Dep’t 
2019); People v. Addimando, supra. Finally, as the Court of Appeals has 
held, a trial court “may appropriately place ‘great weight’ on counsel’s 
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representations regarding the presence or absence of a conflict.” People 
v. Watson, supra at 625; People v. Paul, 159 A.D.3d 657 (1st Dep’t), lv. 
denied, 31 N.Y.3d 1120 (2018). 

To resolve many such situations, the court may rely upon a defen-
dant’s informed decision to continue with counsel despite the conflict of 
interest. People v. Watson, supra at 625. To do so, the court must “ascer-
tain, on the record, whether ... defendant has an awareness of the poten-
tial risks involved in that course and has knowingly chosen it.” People v. 
Gomberg, 38 N.Y.2d 307, 313-314 (1975). At the same time, the court 
must be careful to avoid pursuing this issue such that its inquiry intrudes 
into confidential attorney-client communications. Id.; Watson v. Super-
intendent of Five Points Correctional Facility, 2019 WL 80605 (S.D.N.Y. 
Jan. 2, 2019). 

Issues regarding counsel disqualification of criminal defense counsel 
typically fall into three categories: “actual” conflict of interest (generally), 
the advocate witness rule, and the unsworn witness rule. Relevant case 
law shows that a single fact pattern can implicate all three. See e.g., People 
v. Gordon, 272 A.D.2d 133, 134 (1st Dep’t 2000)(“[t]he court properly 
concluded that continued representation of defendant by this attorney 
would create an actual conflict of interest as well as a likelihood of violat-
ing the ‘advocate-witness’ and ‘unsworn witness’ rules”). This article will 
first individually explore all three grounds, including a survey of some of 
the relevant, and sometimes conflicting, decisions. It will then address 
the applicability of a defendant’s conflict waiver. 

Actual Conflict of Interest

“A defendant is entitled to be represented in meaningful proceedings 
by counsel whose interests with respect to the issues involved are not in 
conflict with those of his client.” People v. Padgett, 32 A.D.2d 672, 673 
(2d Dep’t 1969), aff’d 27 N.Y.2d 841 (1970). “[A] lawyer’s commitment 
must be wholehearted, complete and free of ambiguity.” People v. Kenne-
dy, 22 N.Y.2d 280, 282 (1968). 

While in theory, application of attorney conflict rules may seem sim-
ple, similar factual scenarios can lead to disparate results. For example, 
in People v. King, 248 A.D.2d 639 (2d Dep’t 1998), the Second Depart-
ment affirmed removal of trial counsel who had previously represented 
a prosecution witness on charges of hindering the prosecution at issue. 
See also People v. Segrue, 274 A.D.2d 671 (3d Dep’t 2000). Yet, an at-
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torney who previously represented a cooperating witness may nonethe-
less represent the defendant against whom the witness testifies. People v 
Harris, 99 N.Y.2d 202 (2002). In People v. Jones, 2 A.D.3d 1397 (4th 
Dep’t 2003), the trial court appropriately exercised its discretion when 
it disqualified an attorney who represented a person against whom the 
defendant was a potential witness. In direct contrast, an attorney who 
concurrently represents the confidential informant testifying against an 
existing client does not necessarily have a conflict of interest requiring 
reversal. People v. Harris, supra.

How can these decisions be reconciled? As the Court of Appeals 
explained, the existence of a conflict of interest does not automatically 
mandate that counsel be removed. Rather, once conflict is established, for 
disqualification, the trial court must also find that counsel’s conduct was 
“‘in fact affected by the operation of the conflict of interest,’ or that the 
conflict ‘operated on’ the representation.” People v. Harris, supra at 210 
(internal citations omitted); see also, People v Alicea, 61 N.Y.2d 23, 31 
(1983). Applying the two-part test, an actual conflict requiring disquali-
fication was found in People v. Kennedy, supra. In Kennedy, the trial court 
directed defense counsel to investigate the defendant’s alibi and report 
those findings to the court. The Court of Appeals reversed the convic-
tion holding that counsel, at that point, had become “an investigator for 
the court,” creating an irreconcilable actual conflict. Id. at 282. In People 
v. Konstantinides, 14 N.Y.3d 1 (2009), the second prong of the test was 
not established. In Konstantinides, the prosecutor accused defense coun-
sel of suborning perjury in the very case on trial and suggested that the 
attorney would be called as a trial witness. Nonetheless, reversal on con-
flict grounds was denied because, while there was an actual conflict of 
interest, the defendant could not show that the conflict actually operated 
on the defense. Id.

It should be noted, however, that the absence of an actual conflict 
does not automatically end the analysis. The trial court must also con-
sider whether counsel has an actual, or a potential, conflict. People v. 
Brown, 33 N.Y.3d 983, 987 (2019); People v Solomon, 20 N.Y.3d 91, 
95 (2012). An actual conflict of interest arises when an attorney “ha[s] 
divided and incompatible loyalties within the same matter necessarily 
preclusive of single-minded advocacy” People v. Cortez, 22 N.Y.3d 1061, 
1068 (2014, Lippman, Ch. J., concurring). A potential conflict, on the 
other hand, is one that may never be realized. People v. Brown, supra at 
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987 (citations omitted). While either could lead to counsel disqualifica-
tion, the practical distinction between actual and potential conflict is its 
effect on the defendant’s waiver: “all potential conflicts may be waived.” 
Id. (emphasis added); but see People v Mattison, 67 N.Y.2d 462, 470 
(1986)(court should inquire regarding an “actual conflict”). The effect of 
conflict waivers is discussed in more detail below. 

The Advocate Witness Rule

The advocate-witness rule ... generally requires the lawyer to 
withdraw from employment when it appears that he or a mem-
ber of his firm will be called to testify regarding a disputed issue 
of fact.... Thus, once representation is undertaken, the lawyer 
must withdraw as advocate if it appears that he must testify on 
behalf of his own client, or if it appears that he will be called as 
a witness to testify for the adverse party, where his testimony 
may be prejudicial to the client he is representing. The rationale 
for the rule is to avoid the unseemly circumstance of placing an 
attorney in a position in which he must argue the credibility of 
his own testimony which may confuse the fact finder and impair 
the fairness of the trial.

People v. Ortiz, 26 N.Y.3d 430, 437–38 (2015)(internal citations omitted).
In People v. Townsley, 20 N.Y.3d 294 (2012), the Court of Appeals 

addressed the interplay of conflict of interest and the advocate witness rule. 
The word ‘conflict’ does not fully describe what is sometimes 

called the ‘advocate-witness’ problem. A lawyer who is both an 
advocate and witness does not necessarily have conflicting in-
terests, though that possibility exists. But whether or not there 
is a conflict, ... a lawyer is ethically required, subject to certain 
exceptions, to withdraw from a representation when he or she 
(in the words of the ethical rule as it existed when defendant was 
tried) ‘learns or it is obvious that the lawyer ought to be called 
as a witness on behalf of the client’ [internal citations omitted]. 
One of the exceptions [is]—where withdrawal ‘would work a 
substantial hardship on the client because of the distinctive value 
of the lawyer as counsel in the particular case’[internal citations 
omitted]....” 
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Id. at 299. The advocate witness rule does not automatically apply to ev-
ery situation where a party seeks to call opposing counsel. This is because 
there is no absolute right to call an opposing attorney to testify. People 
v, Poplis, 30 N.Y.2d 85, 89 (1972)(denial of a motion to call opposing 
counsel as a witness is “within the discretion of the Trial Judge...”). In the 
context of a defendant seeking to call a prosecutor to testify, that request 
will be denied if the testimony is cumulative or relates to an undisputed 
or collateral issue. People v. Paperno, 54 N.Y.2d 294, fn. 7(1981), citing 
Fisher v. United States, 231 F.2d 99 (9th Cir. 1956); Gajewski v. United 
States, 321 F.2d 261 (8th Cir. 1963), cert. denied 375 U.S. 968 (1964); 
Hayes v. United States, 329 F.2d 209 (8th Cir. 1964), cert. denied 375 
U.S. 968 (1964); United States v. Schwartzbaum, 527 F.2d 249 (2d Cir. 
1975), cert. denied 424 U.S. 942 (1976), see also People v. Cosentino, 7 
Misc. 3d 1022(A) (Sup. Ct. Queens. Cty. 2005). 

Instead, the advocate witness rule is triggered when the attorney’s 
testimony is “necessary.” S & S Hotel Ventures Ltd. P’ship v. 777 S.H. 
Corp., 69 N.Y.2d 437 (1987). “A finding of necessity takes into account 
such factors as the significance of the matters, weight of the testimony, 
and availability of other evidence.” Id. at 446 (citations omitted). The 
Second Department has added that the advocate witness rule will be 
applied when “his attorney testifies against him on a significant issue, 
and the defendant is prejudiced as a result of such testimony.” People v. 
Battle, 15 A.D.3d 413, 414 (2d Dep’t 2005), lv. denied 5 N.Y.3d 785 
(2005)(emphasis added).

In People v. Rivera, the Second Department held that “[i]t is well 
established that once representation is undertaken, a lawyer must with-
draw as advocate if it appears that he must testify on behalf of his own 
client.” 172 A.D.2d 633 (2d Dep’t 1991). Another Second Department 
case, People v. Lawrence, 156 A.D.3d 652 (2d Dep’t 2017), is a classic ex-
ample of the rule. In Lawrence, defense counsel was the only person who 
could testify that the prosecution’s main witness had recanted crucial 
inculpatory identification testimony. After consulting with independent 
counsel, the defendant indicated that he wished to continue with his 
attorney but refused to waive any conflict of interest. Under the Second 
Department’s analysis, “[d]efense counsel was faced with the choice of 
testifying on behalf of his client, which would result in his disqualifica-
tion, or not presenting evidence of an exculpatory statement. Under the 
circumstances, especially in light of the defendant’s refusal to waive any 
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conflict, the County Court erred in denying the People’s application to 
relieve defense counsel.” Id. at 653-654 (internal citation omitted). 

People v. Berroa, 99 N.Y.2d 134 (2002), is an example of conflicted 
counsel’s attempt to avoid disqualification under the rule. In Berroa, de-
fense counsel entered into a stipulation, in lieu of testifying, in which 
she conceded certain facts directly contradicting the testimony of the 
defendant’s alibi witnesses. The Court reversed the conviction, holding 
that the stipulation was not a sufficient remedy. Id. See also People v. 
Lewis, 2 N.Y.3d 224, 229 (2004)(conviction reversed and new trial 
granted because defense counsel testified against the defendant’s inter-
est at a Sirois22 hearing).

While the Rules of Professional Conduct set forth ethical require-
ments for conflicted attorneys, they do not control a court’s disqualifi-
cation determination. As the Second Department has held, “[t]he advo-
cate-witness rules contained in the Rules of Professional Conduct (22 
NYCRR 1200.0) rule 3.7 provide guidance, but not binding authority, 
for courts in determining whether to disqualify an attorney.” Gould v. 
Decolator, 131 A.D.3d 448, 449 (2d Dep’t 2015).

The Unsworn Witness Rule  

The Court of Appeals describes the third rule discussed in this arti-
cle—the “unsworn witness” rule—as follows: 

The unsworn witness rule poses more subtle problems in our 
efforts to preserve the right to a fair trial. This rule has no de-
finitive contours, but generally stands for the proposition that 
the prosecutor may not inject his own credibility into the tri-
al. Thus, we have reversed convictions where the prosecutor, to 
the prejudice of the defendant, has expressed his personal belief 
on matters which may influence the jury, has argued his own 
credibility on summation, has vouched for the credibility of the 
People’s witnesses, or has, by cross-examination, suggested the 
existence of facts not in evidence. The primary rationale for so 
limiting the prosecutor’s conduct is rooted in a concern that the 
criminal process be fair. Such conduct on the part of the prose-
cutor amounts to a subtle form of testimony against the defen-
dant, as to which the defendant may have no effective means of 
cross- examination. Hence, the rule is founded upon the possible 
danger that the jury, impressed by the prestige of the office of 
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the District Attorney, will accord great weight to the beliefs and 
opinions of the prosecutor. 

People v. Paperno, supra at 300–01 (citations omitted).
The clear wording of Paperno suggests that the rule only applies to 

prosecutors. Indeed, one court has observed “that this rule is usually 
invoked in the context of a motion to recuse the prosecutor.” People v. 
Ramos, 35 Misc. 3d 1206(A), fn. 4 (Sup. Ct. Kings Cty. 2012). People v. 
Gordon, supra, however, suggests that the rule applies equally to criminal 
defense counsel.

Generally, the unsworn witness rule mandates that counsel “may not 
inject his own credibility into the trial.” People v. Paperno, supra at 300. 
In People v. Moulton, 163 A.D.3d 724 (2d Dep’t 2018), the prosecutor 
cross-examined a defense witness regarding prior statements made to the 
same prosecutor. The court cited the unsworn witness rule in reversing 
the conviction and ordering a new trial. Id.

For relief under the unsworn witness rule, the movant must “demon-
strate a substantial likelihood of prejudice.” People v. Vance, 89 A.D.2d 
347, 350, (4th Dep’t 1982). Even if the likelihood of prejudice is estab-
lished, however, the disqualification of counsel is not mandated. Rather, 
if possible, the court is “required to take steps to avoid” the prejudice. 
People v. Somerville, 249 A.D.2d 687 (3d Dep’t), lv. denied 92 N.Y.2d 
922 (1998). Thus, in Somerville, the trial court avoided prejudice by di-
recting the prosecutor not to elicit testimony that he was present during 
the defendant’s statement. Similarly, in People v. Blake, 139 A.D.2d 110, 
115 (1st Dep’t 1988), the court held that redaction of the prosecutor’s 
improper comments from the defendant’s recorded statement was an 
“appropriate remedy” for concerns about the unsworn witness rule. 

Waiver

In People v. Lombardo, 61 N.Y.2d 97 (1984), the Court held that, 
upon learning of counsel’s potential conflict, the trial court should have 
ascertained whether the defendant was aware of the risks created by the 
potential conflict and, if so, whether it was waived.33 That is because “it 
is often difficult to assess these conflicts prospectively, before the court is 
fully aware of ‘the evidence to be adduced, the strategies to be followed 
and all defenses that may be plausibly asserted.’” People v. Carncross, su-
pra at 327, quoting People v. Gomberg, supra at 314. See also People v. 
McDonald, 68 N.Y.2d 1, 8 (1986)(court “must conduct a record inquiry 
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into the conflict”); People v. Recupero, 73 N.Y.2d 877, 879 (1988)(court 
should inquire if there is a “significant possibility” of a conflict “substan-
tially related” to the representation).

While there is no “uniform judicial catechism for the taking of at-
torney conflict waivers,” any such waiver must be knowingly, voluntarily 
and intelligently made. People v. Cortez, supra at 1064 [Lippman, Ch. J., 
concurring]. Thus, it appears that it is better practice to afford a defen-
dant an opportunity to consult with independent counsel prior to mak-
ing any decision regarding waiver. People v. Gomberg, supra; see People 
v. Carncross, supra; see also U.S. v. Curcio, 680 F.2d 881 (2d Cir. 1982); 
U.S. v. Rodriguez, 968 F.2d 130 (2d Cir. 1992). While there is some 
support for a requirement that the inquiry be made on the record, Peo-
ple v. McDonald, supra, the absence of same does not necessarily lead to 
reversal. People v. Konstantinides, supra at 13. 

For a waiver to be valid, the record must demonstrate that the defen-
dant “has an awareness of the potential risks involved in that course and 
has knowingly chosen it.” People v. Solomon, 20 N.Y.3d 91, 95 (2012) 
quoting People v. Gomberg, supra at 313-314. The court may not solely 
rely upon trial counsel’s admonitions to the client. People v. Cortez, su-
pra. On the other hand, New York trial courts are not required to make 
the extensive inquiry described in U.S. v. Curcio, supra. Id. Instead, the 
Court of Appeals has held that a defendant’s waiver can be accepted 
“after sufficient admonition by the trial court of the potential pitfalls.” 
People v. Macerola, supra at 263. 

Applying these lessons, numerous courts have held that a defendant’s 
proper waiver negated counsel disqualification. E.g., People v. Cortez, su-
pra; People v. Paul, supra; People v. Simpson, 146 A.D.3d 1175 (3d Dep’t), 
lv. denied 30 N.Y.3d 983 (2017). A defendant’s valid waiver, however, 
does not always preclude disqualification. People v. Carncross, supra at 
327(“defendant’s willingness to waive the conflict at an early stage does 
not end the inquiry”); People v. Cortez, supra. Indeed, it is within the 
court’s authority to decline to accept such a waiver. See People v. Watson, 
supra at 627; People v. Carncross, supra at 327–328(“court must be al-
lowed substantial latitude in refusing waivers of conflict of interest”); See 
also, People v. Gordon, supra.

On the other hand, the absence of waiver favors disqualification. Thus, 
in People v. Berroa, supra, the Court instructed that a defendant’s right to 
conflict-free counsel “is impaired when, absent a defendant’s informed con-
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sent, defense counsel represents interests which are actually or potentially 
in conflict with those of the defendant.” Id. at 139 (emphasis added).

Conclusion

Cases with attorney conflict, actual or potential, raise difficult ques-
tions with significant constitutional implications. A review of the nu-
merous relevant decisions reveals that the thorny issue of disqualifying 
counsel in criminal cases is fact specific and the disparate holdings can be 
difficult to apply. Some cases, however, can be resolved by waiver. Over-
all, the law addressing attorney conflict of interest is easily articulated 
but difficult to apply.

Endnotes

1   While these rights are traditionally attributed to the Sixth Amendment to the 
United States Constitution and Article I, Section Six of the New York State Con-
stitution, the Court of Appeals has held that the right to counsel of one’s choice 
also implicates the First Amendment guarantee of freedom of association.  Matter 
of Abrams, 62 N.Y.2d 183, 196 (1984).

2 See People v. Sirois, 92 A.D.2d 618 (2d Dep’t 1983); Holtzman v. Hellenbrand, 92 
A.D.2d 405 (2d Dep’t 1983).

3 In Lombardo, the trial court had not made such inquiry but the Court of Appeals 
nonetheless affirmed the defendant’s conviction. 61 N.Y.2d 97 (1984). 

Judge David S. Zuckerman is an Acting Justice of the Supreme Court. 
Presently, he presides in Westchester County Court.
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